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Anderson, George K Louisa. 

Anderson, James L . . , Richmond. 

Anderson, Samuel A Martinsville. 

Bagby, Thomas P West Point. 

Baker, Richard H Norfolk. 

Barton, Robert T Winchester. 

Beach, S. Ferguson Alexandria. 

Berkeley, Landon C, Jr Danville. 

Berry, Taylor Amherst C. H. 

Bibb, Wm. E Louisa 

Blackford, Charles M , . . . > Lynchburg. » 
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Brooke, James V Warrenton. 

Brown, J. Thompson Lovingston. 

Buchanan, John A . Abingdon. 

Calvert, George R New Market. 

Campbell, J. Lawrence , Liberty. 

Caskie, James • • . Richmond. 

Caton, James R Alexandria. 

Christian, Frank W Richmond. 

Christian, George L Richmond. 

Cochran, George M., Jr ' Staunton. 

Compton, W. B Harrisonburg. 

Cosby, Wm. W. Jr Richmond. 

Daniel, James R. V Richmond. 

Duke, R. T. W Charlottesville. 

Ellett, Tazewell Richmond. 

Garneit, Theo. S Norfolk. 

Glasgow, Wm. A Lexington. 

Glasgow, Wm. A., Jr Fincastle. 

GoocH, W. S ■ Louisa. 

Graham, Samuel C . Tazewell C. H. 

Graves, Charles A Lexington. 
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Gray, A. A Pdmyra. 

Griffin, Samuel Liberty. 

Guy, Jackson . '. Richmond. 

Guy, John H Richmond. 

Hamilton, Alexander. . • Petersburg. 

Hanckel, Allan R Norfolk. 

Hanger, Marshall Staunton. 

Harrison, George M Staunton. 

Harrison, Randolph Lynchburg. 

Henry> Wm. Wirt Richmond. 

Hughes, Robert M Norfolk. 

Hunter, John, Jr Richmond. 

Hunton, Eppa, Jr ... Warrenton. 

Ingram, John H Manchester. 

Kean, R. G. H Lynchburg. 

Lamb, James C Richmond. 

Lassiter, Francis R Petersburg. 

Leake, Wm. J Ashland. 

Letcher, Greenlee D Lexington. 

Lewis, John H Lynchburg. 

LiLE, Wm. M Lynchburg, 

Little, Wm. A., Jr Fredericksburg. 

Logan, Robert H Salem. 

Lyons, James Richmond. 

Manson, Nathaniel C, Jr Lynchburg. 

Martin, Thomas S Scottsville. 

McGuiRE, Frank H Richmond. 

McIntosh, George Norfolk. 

McIntyre, R. a Warrenton. 

McKenney, Wm. R Petersbui-g. 

Miller, Henry R Danville. 

Montague, A. J Danville. 

Morris, George W Charlottesville. 

Moon, John B Charlottesville. 

MuNFORD, Beverley B Richmond. 

MuRRELL, Wm. M Rustburg. 

Nelson, Frank Rustburg. 

Norton, J. K. M Alexandria. 

Old, William W Norfolk. 

Parker, J. C Franklin. 

Parrish, Robert L. . . . Covington. 

Patrick, William Staunton. 

Patteson, Camm. Repton. 

Patteson, W. D Howardsville. 

Payne, Alex. D Warrenton. 

Pendleton, Edmund Lexington. 
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Prentis, Robert R Suffolk. 

Ranson, Thomas D Staunton. 

Robertson, William J Charlottesville, 

RouTH, Henry A Lebanon. 

RUTHERFOORD, JOHN Richmond. 

Sands, Conway R Richmond. 

Sands, William H Richmond. 

Segar, Arthur S Hampton. 

Sheild, Philip B Richmond. 

Scott, R. Taylor Warrenton. 

Simmons, William B Fincastle. 

SouTHALL, S. V Charlottesville. 

Steger, Robert H Richmond. 

Stern, Jo. Lane Richmond. 

Stickley, E. E Woodstock. 

SwANSON, Claude A Chatham. 

Thom, Alfred P , Norfolk. 

Throckmorton, C. W Danville. 

Tucker, H. St. George Staunton. 
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Wellford, B. Randolph Richmond. 

Winston, Frank V Louisa. 
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TRANSACTIONS 



OF THE 



First Annual Meeting 



OF THE 



VIRGINIA STATE BAR ASSOCIATION 



HELD AT 



White Sulphur Springs, W. Va., 

August 24th and 25th, 1889. 



White Sulphur Springs, W. Va., 

Wednesday, July 24, 1889. 

Charles M. Blackford, of Lynchburg, chairman of the Executive 
Committee, called the Association to order at 11 o'clock A. M., and 
said : 

Gentlemen of the Virginia State Bar Association, — The pleasant 
duty devolves upon the Executive Committee to call you to order, and 
I, as chairman, am delegated to perform that office^ We are an execu- 
tive committee, and therefore it is not our duty to say anything at all ; 
but it is proper for me to congratulate you upon the success of our 
organization. One year ago, prompted by the enthusiasm and energy 
of a few members of the Richmond Bar, we organized, but after a most 
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successful meeting we were only able to enroll some eighty-odd mem- 
bers. To-day, through the influence of that germ, we have permeated 
the whole State of Virginia, have our representatives at every bar, upon 
our rolls have the names of two hundred and fifty-seven members, and 
the Committee on Admissions has been called together since you came 
into this house to make additions to the list. Not only is the member- 
ship so large, but it constitutes, certainly in our opinion, a fair body of 
the representative men of Virginia. The success of this enterprise is 
owing, first, to the fact that it is a necessity 5 and secondly, to the fact 
that at Virginia Beach we did ourselves the honor to select as our Presi- 
dent a gentleman whom we all recognize, far and wide, from the moun- 
tains to the sea, as our 'acknowledged leader. Therefore, all that I 
have to do is, not to introduce him, for he needs no introduction, but 
to call the Hon. William J. Robertson, of Charlottesville, to the 
chair. 

President Robertson, upon taking the chair, said ; 

Gentlemen of the Virginia Bar Association, — I proceed 10 discharge 
one of the duties imposed upon me by the Constitution — that of mak- 
ing suggestions as to the work of the Association — such suggestions as 
have occurred to me to be proper to be made at the present time. I 
have reduced them to writing, and will do what I have never before 
done — read what I have to say. 

The President then read his address. 

{See Appendix,^ 

The President : Gentlemen, the next order of business is the appoint- 
ment of a Committee on Publications and the appointment of a com- 
mittee to recommend ofiicers, the duty of appointing which commit- 
tees devolves upon the President. 

I name as the Committee on Publications, Messrs. W. W. Henry, of 
Richmond ; J. Thompson Brown, of Nelson county ; and R. T. W. 
Duke, of Charlottesville. 

For the Commiteee to Recommend Officers I name Messrs. John A. 
Buchanan, of Abingdon; Thomas D. Ranson, of Staunton; John H. 
Lewis, of Lynchburg ; Arthur S. Segar, of Hampton ; and B. Rand. 
Wellford, of Richmond. 

I have received since I have been here a letter from Mr. Edward 
Otis Hinkley, the Secretary of the American Bar Association, which I 
would be glad if the Secretary would read. 



Digitized by LjOOQIC 
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The Secretary read the letter, the object of which was to invite the 
Association to send delegates to the meeting of the American Bar As- 
sociation to be held in Chicago on August 28, 1889. 

George L. Christian, of Richmond: Mr. President, — I understand 
that there are members of the Bar«? of other States in attendance at 
this place, and I move that they be invited to take seats on the floor of 
this Association. 

Carried. 

Alfred P. Thom, of Norfolk : I see the President of our Supreme 
Court of Appeals here, and I move that he be invited to a seat upon 
the floor of the Convention. 

Charles M. Blackford : I would state that he has already been in- 
vited by the Executive Committee by letter. 

Mr. Thom : Then my motion being unnecessary, I withdraw it. 

The President : The next order of business is the reports of the 
Secretary and Treasurer. 

Secretary James C. Lamb, of Richmond : Mr. President, — The 
By-Laws require that your Secretary shall, in his annual report, give 
a summary of his transactions during the preceding year, and an 
outline of the business which is to come before the Association, so far 
as it relates to propositions or resolutions referred to any special or 
standing committee at the previous meeting. 

On September 8, 1888, by direction of the President, I formally 
announced the standing committees and notified the members of their 
appointment. Beyond this my transactions have mainly consisted of 
a voluminous correspondence with the officers, members, and commit- 
teemen of the Association, the details of which would not be of in- 
terest now. 

A programme of the proceedings to be had at this meeting was duly 
prepared by the Executive Committee, and was mailed by me to each 
member of the Association. Copies thereof can now be had here at 
the Secretary's table. 

At the last meeting the subject of admission to the Bar was referred 
to a special committee, who made a verbal report with the recom- 
mendation that the subject be referred to a permanent committee, with 
instructions to report to this meeting. And by a resolution then 
adopted, it was ordered that the report of the committee, when com- 
pleted, be printed and circulated among the members of this Associa- 
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tion before this meeting. The subject was accordingly referred to the 
Committee on Legal Education and Admission to the Bar, and their 
report has been prepared, printed, and circulated, and will come up 
for action this morning when the name of that committee is reached 
in the order of business. Copies of that report are here for the use of 
the members. 

There was also a special committee appointed at the last meeting, 
who reported to the Association a Code of Ethics, which, upon motion, 
was laid upon the table and ordered to be printed and circulated 
among the members. It was so printed and circulated as an appendix 
to the proceedings of that meeting, and will come up for discussion 
and action at this morning's session. If the members present are not 
supplied with copies of the proceedings of the last meeting they can 
be had of the Secretary. 

I trust that the members in attendance here will not fail to enter 
their names in the Register of the Association. This Register will 
probably be of great interest hereafter, and will be useful in many 
ways. 

I desire, in conclusion, to announce that we have now two hundred 
and fifty-seven members on the roll, and smce the last meeting have lost 
by death one member, the Hon. Charles E. Stuart of Alexandria. 

Mr. Lamb then read his report as Treasurer. 
{See the Report at the end of the Minutes.^ 

The President : The report of the Executive Committee is next in 
order. 

Thos. D. Ranson, of Staunton : I think it proper that some action 
should be taken on the President's address. I therefore move that 
the address read by the President to-day be referred to the standing 
Committee on Legislation and Law Reform, to be appointed at this 
meeting, to take into consideration the suggestions contained in that 
address and report thereon at our next annual meeting. 

Carried. 

R. T. W. Duke, of Charlottesville : I rise to make an inquiry. Do 
I understand that the resolution of Mr. Ranson carries over all the 
President's suggestions, all the questions contained in the address, to 
the next annual meeting, to be then reported on by the committee ? 

Mr. Ranson : My motion was to that effect. 
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Mr. Duke : I move to reconsider Mr. Ranson's resolution. I think 
that at least some of these suggestions had better be taken hold of at 
once and discussed and acted upon at this meeting. 

W. W. Henry, of Richmond : I rise to second the motion of my 
friend, Mr. Duke, in reference to reconsideration. When the report 
of the Committee on Legislation and Law Reform has been read, 
which will be directly, the Association will see that we recommend a 
resolution which probably covers the ground which is intended by the 
gentleman who made that motion, and perhaps that report had better 
be laid before the meeting before any motion of reference is made. I 
second Colonel Duke's motion to reconsider. 

Mr. Duke : After it is reconsidered, if it is the pleasure of this meet- 
ing to reconsider, then let us leave that question open — not to refer 
it to any committee now. 

Camm Patteson, of Buckingham : I fully concur with my friend. 
Colonel Duke, upon his motion to reconsider. I think that we 
ought to reconsider the motion, because it was adopted under a mis- 
take. I voted for it under a misapprehension, and a number of others 
did the same. If the changes suggested are to be postponed for twelve 
months more, it amounts to indefinite delay. I was very much inter- 
ested, charmed and delighted with the address of our President, and I 
believe that the time has come when we ought to act promptly upon his 
suggestions, and believe that they ought to be referred to this Associa- 
tion as a body. I therefore second the motion of Colonel Duke, and 
ask the action of this meeting on these suggestions. 

The motion to reconsider was carried. 

The President : The question now comes up upon Mr. Ranson's 
resolution. 

William J. Leake, of Hanover : I move that this matter be passed 
by until the report of the committee is read. 

Carried. 

The President : The next order of business is the report of the Execu- 
tive Committee. 

Charles M. Blackford, chairman of the Executive Committee, then 
read the report and certain amendments to the Constitution suggested 
therein. 

(^See the Report and the amendments at the end of the Minutes,) 
The President : The next order of business is the report of the 
Committee on Admissions. 
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George L. Christian, chairman of the Committee on Admissions, 
then read the report and certain amendments to the By-Laws sug- 
gested therein. 

Mr. Christian : We have found, sir, as stated in the report of the 
committee, that the machinery we now have for admissions is too cum- 
brous for practice, and several members whose names would have been 
acted upon have been unable to get their names in in time to be acted 
upon for this meeting. I think the machinery we propose will effect 
everything that is necessary in order to throw the proper safeguards 
around the subject of admissions. 

Wm. A. Glasgow, of Lexington : Mr. President, — I desire to ask 
whether we still have the same safeguards as we had before ? 

Mr. Christian : We have practically the same safeguards that we 
had before. Under the machinery now proposed, five members of the 
committee will constitute a quorum, and those five members in session 
can act upon the question. The duty of seeing that the candidates are 
proper for admission is thrown upon the member of the committee 
from the circuit in which the applicant resides ; the responsibility is 
put upon the member who is likely to know more about the candidate 
than anybody else. 

The report of the committee was received and the proposed amend- 
ments adopted. 

(See the Report and the amendments at the end of the Minutes.') 

The President : The report of the Committee on Legislation and 
Law Reform is next in order. 

Wm. W. Old, of Norfolk, chairman of the Committee on Legisla- 
tion and Law Reform, then read the report. 

{See the Report at the end of the Minutes.) 

Mr. Old : We have not been able to have a quorum of the commit- 
tee here, and this report was made in Richmond ; but we considered 
that this Association was the starting point in this matter, and that 
whatever we did in the way of legislation would have to go through 
that channel. The reasons why the judges of the Court of Appeals 
have never acted in this matter, I suppose, are those the President has 
set forth in his address, and none other. That the time is ripe for re- 
form there can be no question, and we considered that this matter 
should be brought before the Association so that it may be put in prac- 
tical shape. Now, some expense will attend the labors of this commit- 
tee, and we have provided in a resolution for that expense. I suppose 
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if we are in earnest in the matter of reform in our system of pleadings 
that we ought to be willing to take upon ourselves, to a certain extent, 
the work in conjunction with the Court of Appeals ; to give them such 
assistance and at the same time to defray such expense as may be neces- 
sary, and we submit the resolution to the Association with these re- 
marks. I will also read, at Mr. Henry's request, the suggestions of 
the National Bar Association. I will state that our object in bringing 
these matters before the Association was to have them presented as they 
have been adopted by the National Bar Association (without any 
recommendation), so that we might act upon them. Thfc fact is, when 
we were in the committee we did not have this report before us so that 
we might act upon it, and the chairman of the sub-committee, who 
was directed to draw this report, having our general views, drew it 
without any recommendation. Now I will read (it is not very long) 
the report of the Committee on Uniformity of Laws of the National 
Bar Association, to which our report refers. 

Mr. Old then read the report. 

Mr. Old : We offer this resolution, which I will read : 

Resolved^ That a committee of five be appointed who shall confer, 
on behalf of this Association, with the judges of the Supreme Court of 
Appeals of this State and pray that they prepare a system of rules of 
practice, and a system of pleadings, and the forms of process to be 
used in the courts of this State, as provided by section 31 12 of our 
Code; and that said committee be requested to give said judges such 
assistance in said preparation as shall be accepted by them. That the 
said committee be authorized through its chairman to draw on the 

Treasurer of this Association for a sum not exceeding % , to meet 

the cost of clerical labor, printing and other necessary expenses. 

Mr. Duke : I move as a substitute for that, that a committee be ap- 
pointed at once to take charge of this thing without conferring, except 
to get their views, with the judges of the Court of Appeals. The 
judges of the Supreme Court are overworked now, they have no time 
to attend to this matter, and the resolution makes this committee sub- 
ordinate to the court in requiring it to first confer with the court and 
get their views. I propose to appoint a committee to act independently 
of that court, but to confer with the court in making these changes. 

James Lyons, of Richmond : I am opposed to both resolutions. I 
think another reason can be given why the Supreme Court of Appeals 
of Virginia have never acted upon that statute, which is now almost 
barred by the statute of limitations, and that is this : If there ever was 
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an unconstitutional statute upon the statute book that is one. Under 
our form of government the three departments — legislative, executive 
and judicial — are and of right ought to be entirely distinct, and their 
powers ought never to be confused and confounded. By this statute 
the Legislature undertook to require of the Supreme Court of Appeals 
work which was distinctly legislative in its character, and it was neither 
the duty nor the right of that court to undertake to fulfill this uncon- 
stitutional requirement attempted to be imposed upon them by the 
Legislature in violation of the plain letter as well as by the spirit of 
our Constitution. By what power known to our Constitution or our 
laws had the Legislature of Virginia the right or the power to require 
the Supreme Court of the State to prepare resolutions or a bill to be 
submitted to that Legislature, to be acted upon by them — to be 
enacted or rejected by them, as they saw fit? In effect it would 
simply be an attempt of the Legislature to make the Supreme Court of 
Appeals a committee, or sub-committee, of the Legislature to prepare 
a bill or bills to be reported to the Legislature for its consideration. 
There is no such power in the Legislature. The safeguard of the lib- 
erties of our people is an independent judiciary. 

Mr. President, the danger of this day is that of centralization — of 
putting power in the hands of a few men who may form a body here- 
tofore unknown to our law, combining the powers of the legislative, 
executive and judicial departments. Shall we have a committee of 
three — one member called the legislative, one the executive, and one 
the judiciary department of the government — who, acting together, 
shall first make the law and then construe it and declare what is the 
law, and then execute the law as enacted and construed by themselves? 
If so, the result will be, not a complete and perfect system of laws, but 
such confusion that no one will ,know what the law is, or how it will be 
interpreted, or how it will be enforced. Sir, I may be called too old- 
fashioned a man; but these principles were born in me, and have been 
carefully cultivated and cherished, and I hope the day will never come 
when they will be less strong than they are now. 

Furthermore, consider this question in regard to the power of the 
Legislature to require the Court of Appeals to prepare a bill of this 
kind. With all respect to our present Court of Appeals, both person- 
ally and officially, I have this to say : That no court ought to be 
allowed to draw an act or prepare a Code or prepare rules of pleading 
which they themselves will have to pass upon. Upon this floor there 
are most distinguished representatives of one of the most distinguished 



Digitized by LjOOQIC 



REMARKS OF JAMES LYONS. 15 

judges in Virginia, a man who was an ornament to the Court of 
Appeals of Virginia in the days when it shone with legal luminaries. 
I need hardly call the name of Tucker. When Judge Tucker sat upon 
that bench and illustrated in his character as a judge an example of 
eminent learning and distinguished ability which we might all strive 
to emulate, the Legislature of Virginia undertook to place upon the 
judges of that court duties which had not been required when they 
were elected and took their oaths of office. When that act of the 
Legislature, attempting to impose those duties upon the judges, was passed 
upon by the court, Judge Tucker pronounced an opinion, now em- 
bodied in our reports, which in itself is a monument to his fame, of* 
which any judge who ever sat upon the bench might well be proud. 

Sir, with these things in my heart and in my memory, it makes me 
tremble to see precipitate and ill-considered legislation undertake to 
abolish or radically reform those things which the wisdom our fathers 
have proved and found to be worthy to be regarded as ancient land- 
marks of our law. 

This is nothing new. State after State has made these experiments, 
and some of them have realized how costly they were. One 
eminent Justice of the Supreme Court of the United States has 
been referred to as advocating these alleged law reforms. I need not 
call your attention to the fact, of record in the Supreme Court of the 
United States, that ought to have more weight than the extra-judicial 
opinion of one of the Justices, not given upon the bench. You all 
know to what I allude. I refer to the case from Texas, in which com- 
plaint and answer thereto had been filed, and amended complaint and 
amended answers thereto, and so on, almost ad infinitum ; and a mass 
of testimony taken, which made a most voluminous record, and pro- 
tracted litigation years and years, until all the parties died out of it ; 
and when it came on to be heard in the Supreme Court of the United 
States, the court unanimously animadverted upon the state of that 
record and upon the rules of pleading and practice, and said it was a 
shame to any administration of justice for such a burden to be imposed 
upon the courts, which were compelled to sift a confused mass of plead- 
ing and evidence when all the issues properly in the case might have 
been properly tried upon a declaration containing the common counts 
in assumpsit, a plea of non-assumpsit and issue, with the evidence taken 
before a jury upon that issue, which could easily have been tried at one 
session of the trial court, and the entire matter litigated between the 
parties could have been determined between sunrise and sunset of the 
same day. 
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I hope that the suggestion will never be made in Virginia that a 
man's home is not his castle. May that maxim of the common law 
forever survive, together with the well established and recognized modes 
of enforcing it. At this day if a man, in your absence, takes posses- 
sion of your freehold, and you return and find him there, and you, 
being a man of law, of course will not expect to put him out by force 
of arms, but by a simple action of unlawful entry and detainer, or an 
action of ejectment, if you be put to that ; and by these short and 
simple legal proceedings you will be very promptly restored by the ver- 
dict of a jury of your countrymen, and the judgment of the court 
. thereupon, to the possession of the freehold from which you have been 
unlawfully ousted. What would be the result under this alleged reformed 
and improved code of procedure, in which you will have to go and 
tell your tale in the simple language in which the little boy running to 
his grandmother complains to her of the wrong and injury done him 
by his play- fellow, who, in his turn, comes and pours forth the Iliad of 
his woes in the simple language of the people ; whereupon the com- 
plainant makes his further and amended complaint, followed by a fur- 
ther and amended answer ; and so on until the most that can be hoped 
is that your grandchildren may some day be restored to the possession 
of the home of their fathers, subject, however, to the charge of the 
heavy bills of costs taxed during the many years of the pendency of 
the so-called reformed litigation. It is a fair illustration, sir, of the cc»de 
of procedure in every country that ever has adopted such a code ; a 
highly drawn and somewhat exaggerated one, but still it is an illustra- 
tion which has sometimes been unhappily realized in actual experience. 
Under our system of pleading and practice, properly administered, a 
case involving thousands and thousands of dollars can be speedily iried, 
in which the record makes only a few printed pages, in which every 
poirit at issue in the case will be brought to the attention of the appel- 
late court ; when every point will be brought fully home to the know- 
ledge of the jury and the judge in the trial court by a lawyer who knew 
his profession properly, in a simple statement not occupying more than 
half an hour. Compare that with the immense records that come up 
to the Supreme Court of the United States under writs of error at 
common law from the courts in the States which have the alleged im- 
proved code of procedure ! Shall we throw away the inheritance that 
has come down from our forefathers? Shall we remove from the foun- 
dations which they laid deep and strong, and attempt to build upon 
the shifting sands of modern expedients and experiments as yet untried 
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by US, and which may be tried at a fearful cost to this Commonwealth 
and the parties litigating in her courts of justice ? 

The only people who will be benefited by such a system as this are 
the clerks of the courts and the clerks in the lawyers* offices. Their 
fees will be four or five times as large under such a system as they are 
now under our present system. Is that for the benefit of the adminis- 
tration of justice? Is that in the interest of the people? Sir, all these 
officers will wax fat upon the fees wrung from unfortunate litigants for 
filing and copying complaints and answers, amended and further com- 
plaints, and amended and further answers under this new and much 
vaunted code. I hope every son of Virginia and every member of the 
profession will think deeply before he takes a step forward that may 
be a fatal step in the dark into a chasm whose depth is unknown and 
is yet unrealized. 

Mr. President^ the illustration which you gave in regard to that case 
of the maiden property of a wife who lost it by her marriage with an 
improvident husband, may have been a case of individual hardship, 
but cases of individual hardship should not modify wise laws made for 
the greatest good of the greatest number, and which the experience of 
ages has shown to be for the general welfare when wisely and impartially 
administered. That husband could have made his will and left to his 
wife the property he derived from her ; so also that boy of his could 
have done the same thing, and the making of a proper will by either 
of them would have saved to the wife her estate, in full conformity to 
our noble system of law. 

Mr. Duke: He did make his will and did not give his step-mother 
anything. 

The President : I did not say he died intestate. 

Mr. Lyons : Then the sins of the father were visited upon the chil- 
dren, or rather upon his wife. Because John Smith was hung or not 
hung, as the case may be, through some defect in the administration of 
justice in his particular case, is no reason why we should repeal the 
statutes against murder or abolish capital punishment. If the husband 
who got possession of the wife's maiden propertv by his marriage to 
her had done his duty as a husband and a man, at an expense of from 
ten to twenty-five dollars probably, he could have had his will properly 
drawn and secured to her after his death the restoration to her of the 
property which he derived from her. 
2 



Digitized by LjOOQIC 



18 GENERAL MINUTES. 

Sir, I have as great reverence for the constitution and laws of this 
Commonwealth as ever was instilled into the hearts of the Israelites for 
the Mosaic law. I do not think we have any more right to lay rash 
and irreverent hands upon the wise and wholesome laws ordained by 
our forefathers than they had to abolish or amend the enactments of 
the Mosaic code. 

Sir, we have lived for many years under our present system of laws. 
Twelve months longer under that system can do no great harm ; but, 
on the contrary, I hope that we may all grow wiser and better, so that 
when we come up here next year we may consider deliberately 
these important questions, all of which will, I hope, be now referred 
to an appropriate committee, with instructions to report thereon at our 
next annual meeting. 

Mr. Duke : I offer, as a substitute for the report of the Committee 
on Legislation and Law Reform, a simple resolution which covers the 
whole ground, as follows : 

Resolved, That a committee of three be appointed, whose duty it 
shall be to prepare and submit to the next Legislature a Code of Civil 
Procedure for this State, based upon the Code of Procedure of New 
York. 

Camm Patteson / I offer an amendment to that resolution, that there 
be one member from each Congressional district of the State, making, 
with our chairman, eleven in all. That will be a committee represent- 
ing all parts of the State. 

In my opinion the time has come in Virginia when law reform is a 
matter of imperative necessity. It is an undoubted fact that we are more 
than a quarter of a century behind the times. In England a most thor- 
ough law reform was made more than twenty years ago, and it has been 
extraordinarily successful in actual practice. The objection made that 
there would be a difficulty of combining the systems of common law and 
equity pleadings, has been thoroughly met in England by that portion 
of the act which declares that, in all cases where there is a conflict 
between the common law and equity, the principles of equity shall 
prevail. In any code of civil procedure which we may adopt in Vir- 
ginia, this same principle ought to be embodied. I will briefly call 
the attention of this body to two suggestions made by our President, 
Judge Robertson. One was that suggestion which he declared ought 
to be incorporated into our code, allowing husbands and wives to testify 
for or against each other in certain cases. Another was the suggestion 
that parties ought to be allowed to testify where the other parties have 
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departed this life, or from some other cause could not testify. Though, 
these reforms seem radical, they are eminently wise and proper. That 
great leader of the American bar, David Dudley Field, hasalready proved 
to the world, by the adoption of his Code of Procedure in several dif- 
ferent States, its superiority over common- law forms. The fact is that 
the profession of this State do not do one- half of the business that they 
ought to do, because clients are unwilling to assume the burdens and 
expense of litigation on account of its extraordinary delay. There is 
hardly a lawyer in this body whose experience does not justify the 
assertion that in numbers of his cases the delay imposed by common law 
forms has been absolutely destructive of the interests of his clients: 
Not only is it destructive on account of delay, but on account of some 
of its gross and patent errors. Among other* things I may allude to 
the present law with reference to a certificate of evidence before the 
Supreme Court of Appeals, which presents the following anomalous 
state of facts : Where the evidence is duly certified, all possible infer- 
ences against the accused are drawn. All inferences in his favor are 
excluded. Is it possible to imagine a greater piece of stupidity, folly 
and injustice ? But I will not consume the time of this body in the 
discussion of this question, and will conclude by stating that I think 
there ought to be ten gentlemen from the ten Congressional districts of 
the State, who ought to form the committee, with Judge Robertson as 
their chairman, who should prepare a complete code of civil proce- 
dure, taking as the examples by which they would work the recent 
judicature acis in England, the codes of California, Iowa, New York, 
and other States that have adopted codes of civil procedure, and with 
the benefit of knowing the practical action of these codes there cannot 
be much difficulty in presenting to our next Legislature a code, full 
and complete in all its parts, which will do away with the unspeakable 
delay of our present proceedings. The necessity of such reform is so 
great as to demand the action of this body at its present session. 
Mr. Duke : I accept that. 

Mr. Patteson : It is very possible there may be something more to 
hear on this subject. I move that this question be passed by until 
after the morning hour to-morrow. 

Carried. 

The President : The next order of business is to have the report of 
the Judiciary Committee. 
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R. Taylor Scott, of Warrenton, chairman of the Judiciary Com- 
mittee, then read the report. 

(See the Report at the end of the Minutes,^ 

The President : The report of the Committee on Legal Education 
and Admission to the Bar is next in order. 

Alfred P. Thom: Mr. President and gentlemen, — This committee 
agreed upon a report which was published and distributed to the mem- 
bers of the Association. In this Professor Graves, of Washington and 
Lee University, was unable to unite. Having a very great regard 'for 
his judgment and attainments, the committee subsiequently, since arri- 
ving at the Springs, held a meeting and slightly modified the bill that 
was proposed, to such an extent that the committee now make the 
unanimous. report. I deem that it is unnecessary for me to read the 
report of the committee, as it is already in print and can be read by 
each member of the Association for himself. I will, however, read the 
amendments made to the bill which is before us, so that they may be 
fairly before the Association. 

Mr. Thom then read the proposed act, which can be seen with the 
report of the committee at the end of the Minutes. 

Mr. Thom : We have added to the report an abstract of the laws of 
the States of Maryland, Georgia, Alabama, North Carolina, Massa- 
chusetts, Ohio, New York, and Pennsylvania on this same subject, for 
the information of the gentlemen present and for ready reference. I 
will say, on behalf of the committee, that the prevailing idea in the 
committee was that the question before us was one not so much of 
maintaining a very exalted standard of acquirements at the time a man 
is admitted to the bar, because it is common experience that such 
acquirements usually speak for themselves, and men soon find their 
intellectual level ; but at the same tinie we thought it proper to make 
the standard higher than at present, but not to make it so high that the 
Legislature would refuse to adopt it. We believe that the present plan 
will be a very great advantage to the young men who are examined in 
open court by the lawyers, because it will give them, if they make a 
mark in that examination, the same advantages they would enjoy from 
a successful first case. It would be an introduction to them into prac- 
tice in the community in which they live. Instead of adopting a new . 
system of machinery, such as is established for the medical profession, 
we thought it right to make use of the machinery of the courts already 
made to our hand ; and instead of having the student at large expense 



Digitized by LjOOQIC 



ADMISSION TO THE BAR. 21 

to go before the Court of Appeals at its sessions, or before more than 
one court at different times and places, to have them go before a court 
where they live at any session, so that without any expense they would 
have opportunities several times a year of being admitted to the bar. 
The most important part of this subject is that in reference to the char- 
acter of the applicants who are seeking admission ; and the committee 
realized that the evil in this regard could not be reached, save in very 
exceptional cases, when application is made for admission to the bar. 
At that time a man has not developed whatever character he has, and 
therefore this committee embodied the suggestion made by the Presi- 
dent of this Association to-day, that the work of purifying the bar by 
expelling unworthy members should be undertaken in a systematic way 
by this Association. This, we thought, was the only way of maintain- 
ing a high standard of character m our profession. The evil could not 
be provided against by guarding the entrance but by expelling those 
who should have proved themselves unworthy. 

In reference to what this act proposes to repeal, I beg leave to refer 
to the Code, for the information of the Association, and with that I 
will have finished what I have to say. 

Section 3191 of the Code of Virginia, which is one of the sections 
proposed to be repealed, covers the present mode of admission and 
retains certain licenses heretofore granted by the Court of Appeals. 
Section 3192, also proposed to be repealed, allows a man to practice 
law in this State when he is licensed in any other State or Territory or 
the District of Columbia. Section 3193, also proposed to be repealed, 
is in reference to the method of qualification, which we cover in our 
act. And section 3194 is in reference to the penalties incurred for 
practicing without a license, without being duly qualified. This is 
also retained in its main features in our act. 

William W. Old : I would like to ask Mr. Thom one question. Did . 
your committee consider the question of waving an examination for the 
benefit of the graduates of the various law schools in Virginia? 

Mr. Thom : Yes, sir ; and we thought no exception should be made 
in their favor. We also ascertamed that the professors at the law 
schools desired no such exemption to be accorded their students. 

Ro. H. Logan, of Salem : I notice that the applicant, even though 
rejected because of bad character, can again apply for admission after 
the expiration of six months. Did your committee also consider that ? 

Mr. Thom : We also considered that, and as at first drawn the act 
provided that he should not apply again if rejected because of bad 
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character ; but we thought it to be right hard and a right stringent rule 
that would allow no room for repentance and amendment of life. 
Therefore, we allowed him to apply again, leaving to the discretion of the 
court as to whether he had repented of his delinquencies and truly re- 
formed. We did not think that the question of bad character ought 
to be made a matter of res judicata against him. 

The report and the act were adopted. 

{See the Report and the proposed act at the end of the Minutes.^ 

The President: The next order of business is the report of the Com- 
mittee on Library and Legal Literature. 

Robert M. Hughes, of Norfolk, Chairman of the Committee on 
Library and Legal Literature, then read the report and a proposed act 
of the Legislature submitted therewith. 

The report and the act were adopted. 

{See the Report and the proposed act at the end of the Minutes.^ 

The President : The next order of business is the report of the Com- 
mittee on Grievances. 

William H. Sands, of Richmond : Mr. President, — I do not know 
whether the chairman of that committee is present or not, but if so, it 
is now after 2 o'clock, and I move 

James Lyons : Before you make that motion will you allow me to say 
a word ? Since our last meeting the first one of our number to pass 
away from this earth has been called to that court to which we must all 
be summoned. I refer to Hon. Charles E. Stuart, of Alexandria. ' I 
move that a committee be appointed to prepare a suitable memorial, 
and that Mr. S. F. Beach be chairman of that committee, and that 
Mr. R. T. Barton, of Winchester, be placed on the committee. 

Carried. 

On motion, the meeting then adjourned until 9 o'clock P. M. 



EVENING SESSION. 

July 24, 9 P. M. 

The President : Just before the adjournment a motion was made and 
carried to appoint a committee on Mr. Lyons* resolution. I appoint 
as that committee Messrs. S. Ferguson Beach, of Alexandria ; R. T. 
Barton, of Winchester ; Marshall Hanger, of Staunton ; R. Taylor 
Scott, of Warrenton, and James Lyons, of Richmond. 
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The next order of business is a paper which is to be read by Mr. R. 
G. H. Kean, of Lynchburg, on **Our Judicial System: Some of its 
History, and some of its Defects.'* Mr. Kean, I know, gentlemen, 
needs no introduction from me to you. 

Mr. Kean then read his paper. 

(See Appendix.') 

The President : The next order of business on the programme is 
discussion upon the subject of the paper just read. I think all will 
agree that the matter has been very thoroughly and ably discussed and 
that the paper just read needs no comment. 

Chas. M. Blackford: Mr. Chairman, — I propose to make a motion 
that is in order now. I am directed by the Executive Committee to 
lay before this body an amendment to the by-laws, in this form : 

/'XIX. 

*' No member shall be permitted to speak more than twice on any 
subject, and in debate no speech shall exceed five minutes in length.** 

We have to do a great deal of speaking, sir, and I think there is no 
one of us who will' not be pleased to know that there is some shelter 
behind which we can protect ourselves even against a speech longer 
than five minutes. 

The amendment was adopted. 

R. T. Barton, of Winchester : Mr. President, — I agree with the 
comment which I believe fell from the chair, that it would be hardly 
worth while to attempt either discussion or comment upon the able and 
complete paper which has just been read by Mr. Kean, and I do not 
rise for that purpose. 

One feature of the many suggested by him has struck me with so 
much force that I think I can make a suggestion which perhaps would 
lead to putting it into practical operation. I refer to that portion of 
the paper which discusses the proposed amendment to the Constitution 
providing for the election of judges of our courts in classes. Some 
years ago, when I was a member of the General Assembly, a bill very 
similar to that which accompanied Mr. Kean*s to-night was introduced 
by the Senator from Lynchburg, and I think is identical with that 
which the gentleman has read, and was indeed I believe drafted by 
him. At that time he and I had some correspondence upon the sub- 
ject, which, apart from the merits of the proposition itself, led me to 
take a peculiar and active interest in it. That proposition would then 
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have become a law, so far as the Legislature could make it so-— I mean 
it would have passed both houses and been submitted to the people — 
but for an accident which rendered it impossible for the gentleman who 
had it in charge to call it up at the appropriate time. But even had it 
passed the Legislature, I fear it would then have received an unfavor- 
able vote from the people ; and for this reason : It necessarily involved 
the putting an end to the term of office of every judge in the State. 
It was believed by many to have been then aimed especially at the 
Judges of the Court of Appeals. Many thought it was meant to ter- 
minate the incumbency of the circuit judges, and a much larger class 
was struck with the fact that it would certainly terminate the incum- 
bency of the county judges. Now these county judges are a power in 
the land. The election of each county judge is wholly in the hands 
of the member who represents his county in the Legislature. That 
member is naturally his friend, and dependent more or less upon his 
influence to advance his political aspirations or to secure his re-election, 
if he desires it. I found upon conference with some of the judges of 
the Circuit Court, and many of the County Court, that they were 
largely, if not unanimously, opposed to any scheme the adoption of 
which would be to jeopardize their own re-election. I heard nothing 
on this subject from the judges of the Court of Appeals, but it was fair 
to assume that they and their friends were influenced by the same con- 
siderations. Now, what I believe was true then, I believe to be true 
now : that important as this measure is, paramount as I think it to 
every other suggestion of reform that has been made in this body, yet 
if submitted to the people the influence of the judges and of their 
friends would be adverse to it, and it would fail of popular support and 
endorsement. If, however, it is submitted with this proviso, that it 
shall not apply to any judicial officer in the State who shall be an in- 
cumbent at the time that the amendment is adopted, then I think we 
will disarm that element of the opposition, and the people and the 
Legislature, considering it upon its great merits, will not hesitate to 
adopt it. What I mean is this: take, for example, the judges of the 
Court of Appeals. It would take about two years to secure the neces- 
sary votes of the Legislature and the people in order to adopt this 
amendment to the Constitution. The judges of the Court of Appeals 
have yet five years to serve. Let the constitutional amendment be in- 
operative except for the election of their successors at the end of their 
present term of office, unless by death, resignation or otherwise a 
vacancy meanwhile should occur. This objection removed, none will 
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fail to see the real merits of the proposition, and I do not doubt its 
speedy adoption both by the Legislature and the people. 

I think this, Mr. President, the most important suggestion made be- 
fore this body, and I think in the address and in the scheme accom- 
panying it Mr. Kean has struck the key-note. 

The President : I suppose that resolutions will probably be offered 
hereafter, and that this matter can be passed by for the present, unless 
some other member desires to take part in the discussion or make a 
suggestion. 

Mr. Barton : Perhaps I had better have added a motion that this 
paper be referred to the Judiciary Committee, and I make that motion 
now. 

Carried. 

Alexander Hamilton, of Petersburg : May I ask what is the object 
of the reference ? There seem to be no instructions given to the com- 
mittee. 

Mr. Barton ; The motion to refer the paper to the Judiciary Com- 
mittee was made in order to have an opportunity to carry out the sug- 
gestions contained in the paper. 

The President: There was passed by in consequence of the adjourn- 
ment to-day one of the subjects on the list, namely, discussion and 
action on the report of the Committee on Code of Ethics, made at 
the last meeting. The committee have made the report and it was 
printed in the proceedings. Discussion and action on that report will 
be in order now. 

William J. Leake : Mr. President, — I wish to move an amendment 
of the report in one particular. I move to strike out the 42d section, 
on page 66 of the Proceedings as published, which is in these words: 

" When an attorney has been employed in a cause, no other attorney 
should accept employment as his associate without previously ascertain- 
ing that his employment is agreeable to the attorney first employed. ' ' 

Carried. 

The report of the committee, as amended, was then adopted. 
{See Appendix,^ 

W. W. Henry : Mr. President, — If it be in order, I would like to 
offer a resolution which grows out of the paper read by the chairman 
of the Committee on Library this morning, as follows : 

Resolved^ That the Executive Committee be authorized to incur such 
expense as may seem to it proper towards preparing and printing a 
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catalogue of the State Law Library at Richmond, the preparation and 
printing of such catalogue to be under the supervision of the Commit- 
tee on Library and Legal Literature. 

W. W. Old : Have you any idea what will be the expense? 
Mr. Henry : No, sir ; I have not. 

Mr. Old : We had a catalogue made of the library in Norfolk and 
it cost us J 1 75. It is a very expensive matter. 

Mr. Henry : The Executive Committee would be governed by the 
state of the treasury, of course. I think that it is a duty which ought 
to be performed by the State of Virginia, and I think by proper repre- 
sentation to the next Legislature the expense would probably be paid 
out of the treasury. 

Ro. M. Hughes : In reference to the motion which has been made 
i would like to say a word. The catalogue of which Mr. Old spoke 
was a catalogue of a miscellaneous library of about six or seven thou- 
sand volumes, if I am correctly informed of the size of the Norfolk 
library. It was not a regular law library. Of course that is a much 
more expensive catalogue to make, as most of it is in single volumes; 
but when we come to law reporting it is different ; for example, we 
can cover by one reference thirty-three volumes of Grattan. I hoped 
to be able at this meeting of the Bar Association to give some estimate 
of What the expense would be, but the member of the Library Com- 
mittee who was looking into the matter is not present, and I have 
not any idea what it will be. It therefore seems to me that the 
motion is right in merely authorizing the committee to do it ; and if 
after inquiry the committee finds it too expensive, if the committee 
thinks the State itself can be induced to bear this expense (though I do 
not believe it will do it), why under that resolution they are not re- 
quired to incur any expense at all, and before incurring that expense 
the committee can have the proper inquiries and estimates made and 
find out exactly what it will cost. 

W. R. McKenney, of Petersburg : I suggest as an amendment that 
the matter be referred to the Committee on Library and Legal Litera- 
ture, with instructions to report to the next meeting of this body as to . 
the cost and advisability. There are so many things referred to the 
Executive Committee, and it seefms to me that the Committee on 
Library is the committee to make the report. I therefore move that 
the matter be referred to that committee for report at the next meeting 
of this body as to the probable cost and advisability. 
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Mr. Hughes : In reference to that I want to say a word. That sub- 
stitute necessarily involves the delay of a year. I do not know that 
that is any serious objection, but I call attention to that fact. The 
resolution only provides for printing, if at all, the Richmond library. 
That of course is much the most important, and the other two libraries 
will have to wait their turn. 

Mr. McKenney: This matter has been suddenly sprung upon this 
body, and it appears to me we had better have a delay of a year than 
go into it blindfolded. 

W.J. Leake : It seems to me this is a matter which would scarcely 
cost over a hundred dollars to print for the first year the Richmond 
library, and from our familiarity with the cost of printing records cer- 
tainly one hundred and fifty dollars would cover the cost at all events. 
Go to work at once and leave the cost to the Executive Committee. I 
hope the substitute will be voted down. 

Mr. McKenney* s amendment was rejected. 

William Patrick, of Staunton : Mr. Chairman, — I offer an amend- 
ment to the resolution, that the other two libraries be included in that. 
The cost of printing those catalogues would be very slight, and if the 
Executive Committee decide to print one that all three of them be 
printed. 

R. T. W. Duke : I would like to offer a substitute for the whole, if 
it be in order now, to this eff*ect : that tjie Committee on Library be 
instructed to urge upon the Legislature the importance of having the 
three law libraries properly catalogued. If the State cannot publish a 
catalogue for each of its three libraries, it had better go unpublished. 

Mr. Duke^s substitute was adopted. 

Charles M. Blackford : To carry out one of the suggestions of the 
President's address I offer the following resolution : 

Resolvedy That the Executive Committee be, and hereby is, in- 
structed to take such steps as may be requisite to secure an act of in- 
corporation for this Association from the Virginia Legislature at its next 
session, taking care that the charter which may be thus secured shall 
grant to the Association the power in its corporate name to take any 
action in the courts of the land lookmg to the prosecution and punish- 
ment of unworthy members of the profession which can now be taken 
by a natural person. 

The resolution was adopted. 

On motion, the meeting then adjourned until Thursday at ii o'clock 
A. M. 
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SECOND DAY. 

Thursday, July 25, 1889. 

The President : Gentlemen, I have the pleasure this morning of intro- 
ducing to you a gentleman well known by reputation as one of the 
the most distinguished members of the New York Bar, who has kindly- 
consented to deliver our annual address — Mr. James C. Carter, of New 
York. 

Mr. Carter then delivered the annual address. 
(JSee Appendix,') 

J. Randolph Tucker, of Lexington : Mr. President, — I know that I 
voice the universal sentiment of the members of this Association when 
I rise to offer a resolution which I will now read : 

Resolvedy That the thanks of this Association be tendered to the 
Hon. James C. Carter, of New York, for the very able, learned and 
eloquent address just delivered, and that a copy thereof be requested 
for publication in the annual proceedings of this Association. 

Mr. Tucker : You will allow me, Mr. President, to say that we feel 
indebted to Mr. Carter not only for the pleasure we have derived from 
his society here, but for the learned ability with which he discussed the 
great questions which he has brought to our attention ; and the time 
has not come and never will when Old Virginia was not willing to 
receive from New York the learning which it controls. I suggest, sir, 
that the vote upon the resolution that I propose be put by a rising vote. 

The President : Gentlemen, you have heard the resolution, and I 
know that you will all at once rise. 

Carried unanimously. 

Mr. Carter : I need not say, gentlemen, with what satisfaction I 
receive this demonstration of your approval. I shall very long remem- 
ber it. And the acquaintances that I have formed here, and more par- 
ticularly the high professional spirit which I have found manifested 
among this body of lawyers, I shall long remember and entertain with 
satisfaction. 

Geo. L. Christian : Mr. President, I rise to make a motion, which I 
believe will be heartily seconded by all the members of this Associa- 
tion, and that is that the thanks of this Association be tendered to Mr. 
Kean for the admirable address of last evening, and that it also be fur- 
nished for publication in the proceedings of this meeting. 
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Mr. Tucker : I took it for granted, under the rules of the Associa- 
tion, that as Mr. Kean's paper had been read before the Association it 
would be printed in the proceedings. 

Mr. Christian : And further, that the Secretary of this Association be 
instructed to have five hundred additional copies of it made and dis- 
tributed throughout the State, and that especially a copy of it shall be 
sent to each member of the Legislature to be elected next fall. 

James Lyons : I move the following amendment to that resolution 
regarding the address of the gentleman from New York : That a copy 
of that address be sent to each member of the Bar Association of Vir- 
ginia and each member of the Bar and Legislature of the State of New 
York. 

W. A. Glasgow : I move, as a further amendment, that a copy of the 
address of our President be furnished for publication, and that a like 
five hundred cgpies of it be distributed ; and appreciating the delicacy 
due the President, I will put the vote. 

Mr. Christianas resolution, as amended, was adopted. 

Chas. M. Blackford : There are several matters which have to be 
attended to before we adjourn ; and I move that the amendment to the 
constitution be now taken up. 

Mr. Duke : I would like to have that amendment reported. 
The Secretary read the amendment, which may be seen with the 
report of the Executive Committee, at the end of the Minutes. 
The amendment was adopted. 

R. T. Barton : I am under the impression that the Judiciary Com- 
mittee will not for some time be able to act upon the suggestions of 
Mr. Kean made last evening, and I propose the following resolution as 
accomplishing in a better form the same end — 

R. Taylor Scolt : I will ask my friend to please postpone that for a 
while, as I have a report from the committee. 

Mr. Barton : I underrated the great efficiency of the committee, sir. 

Mr. Scott : I am instructed on the part of the Judiciary Committee 
to present the following report in answer to the resolution of last night 
on the paper of Mr. Kean. Our report is in these words, sir : 
To the Virginia State Bar Association : 

Your Committee, to whom was referred the instructive and able paper 
read by R. G. H. Kean, of the Lynchburg Bar, respectfully report, 
that they concur in his criticisms upon our Judicial System and believe 
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its defects pointed out should be corrected. So limited is the time at the 
disposal of the Committee, and so difficult is it to secure meetings for 
.conference and work, that it is impossible for them to formulate and 
present to this Association, even upon the single point of constitutional 
amendment, a satisfactory report. 

Should the proposed amendment be concurred in by this Association 
and recommended to* the General Assembly, your Committee is of 
opinion that, in order to preserve Mr. Kean's proposed classification, 
all elections to fill vacancies in the judicial office must be for unexpired 
terms, and not, as provided by section 26, for full terms. Again, to 
carry out Mr. Barton's suggestion, a new section is necessary, whereby 
shall be preserved to the incumbent judges their respective offices. 
Thus to remodel Mr. Kean's work demands more time, care and study 
than your Committee have to bestow. 

A member of the Committee (Judge Graham of Tazewell) is of opin- 
ion that the Constitution should provide that in the formation of the 
Court of Appeals, the judges thereof and their successors shall be selected 
from geographical districts, to be formed from the four grand divisions 
of the Commonwealth — viz : Tidewater, the Southwest, tlje Valley, and 
Piedmont. Upon this matter he asks time and opportunity for com- 
parison of views and discussion. 

Your Committee, therefure, recommend the adoption of the follow- 
ing resolution, viz : 

Resolved^ That the paper read by Mr. R.» G. H. Kean be referred to 
the Judiciary Committee, and that said Committee be directed to care- 
fully consider the same, formulate an amendment to the Constitution, 
and draft such bills as may be proper to correct the defects pointed out 
by Mr. Kean in our judicial system ; that said Committee do submit 
their work to the President of this Association and to the Chairman of 
the Committee upon Legislation and Law Reform, and if approved by 
them, then that said Committee take all necessary and proper steps to 
secure the action thereon of the General Assembly. 
Respectfully submitted. 

R. TAtLOR Scott, Chairman, 

Mr. Barton : Mr. Chairman, — that covers the whole ground, except it 
does not state that the amendment ])roppsed by Mr. Kean shall not 
take effect so as to limit the term of any incumbent existing at the time 
of its adoption. 

Mr. Scott : That is in there. 

Mr. Barton : I did not see it in the resolution ; it is in the report. 
Suppose you read the resolution. 

The Secretary read the resolution. 

Mr. Scott: I will say to my friend from Winchester that the reason 
I did not repeat it in the resolution was that the resolution was a part 
and parcel of the report. Therefore I did not think it necessary to 
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repeat it. I would suggest that the vote be on the adoption of the report 
with the resolution. 

The report and the resolution were adopted. 

James Lyons : Mr. President, I was greatly impressed with the report 
of the Committee on Library and Legal Literature. There were sev- 
eral most valuable suggestions, but the one that struck me particularly 
was this : that at each of our annual meetings we should have a memo- 
rial address on some departed brother of our profession who had added 
lustre to the name of our bar. In order to carry out that suggestion I 
offer the resolution that the Hon. J. Randolph Tucker be requested to 
prepare a memorial address on Chancellor Wythe," to be delivered at 
our next annual meeting. There never sat a judge upon the bench who 
has added greater lustre to it than Judge Wythe, and I am sure no one 
can prepare a more suitable memorial than Mr, Tucker. 

Wm. H. Sands : I move as a substitute that Mr. Tucker be requested 
to prepare an address to be delivered at our next annual meeting upon 
such topic as in his judgment may be proper, and not restrict him to any 
particular subject. 

Mr. Lyons : I will state why I suggested Chancellor Wythe : It is 
that Chancellor Wythe, being the first Chancellor, is entitled, if any 
one i-, to this memorial, and there are personal associations which 
might aid Mr. Tucker in making the memorial. Therefore I think it 
ai)propriate that Mr. Wythe should be selected. 

Saml. A. Anderson, of Henry : I want to make a suggestion in con- 
nection with this resolution ; that it is the province of one of the regu- 
lar committees of this body to make a selection of the gentleman to pre- 
pare and deliver the annual address. I do not know, therefore, whether 
it is necessary, if advisable, for us to take from the hands of that com- 
mittee a part of its duties, 

James C. Lamb : I am opposed to both the resolution and the sub- 
stitute. The preparation of such memorials was suggested in the excel- 
lent report of the Committee on Library ai d Legal Literature as a 
part of the appropriate work of that committee. There is no reason, 
so far as I know, why we should take it out of their hands in this way. 
Moreover, the substitute trenches upon the duties of the Executive 
Committee, who alone are empowered to select gentlemen to make 
addresses and read papers before the Association. 

Mr. Sands : I withdraw my substitute. 
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W. R. McKenney : I move to lay the motion of Mr. Lyons on the 
table. 

Carried. 

The President : Yesterday there were passed by until after the morn- 
ing hour of to-day a resolution offered by Mr. Duke and an amend- 
ment offered by Mr. Patteson, growing out of the report of the Com- 
mittee on Law reform. The Secretary will please report them. 

The Secretary : Mr. Duke's resolution is as foUpws : 

'^Resolvedf That a committee of three be appointed, whose duty it 
shall be to prepare and submit to the next Legislature a Code of Civil 
Procedure for this State, based upon the Code of Procedure of New 
York/' 

Mr. Patteson' s substitute is as follows : 

"Whereas it is the sense of this Association that the delay of legal 
proceedings in Virginia is greatly detrimental to the interests of justice, 
and that the English common law is growing daily more inconsistent 
with the spirit of our institutions and the progress of the age, and that 
a reform in our laws is indispensably necessary ; therefore be it — 

^^ Resolved, That a Committee of Ten, one from each Congressional 
District of Virginia, be appointed by this Association, to which com- 
mittee Judge Wm. J. Robertson shall be added as chairman, whose 
duty it shall be to prepare a complete code of civil procedure and pre- 
sent the same to the next Legislature of Virginia for adoption." 

Camm Patteson : Like my friend, Mr. Lyons, I drew my inspiration 
from the University of Virginia, not so much from the honorable and 
learned Mr. John B. Minor as from the late eminent Mr. James P. Hol- 
combe, who used to sta e to his class that the time would soon come 
when not one stone upon another would remain of i hat temple in which 
Lord Coke loved so well to dwell. 

The practice of Law in Virginia for a number of years has proved to 
me the miserable intfiiciency of the common law. Have you ever 
reflected, gentlemen, that owing to the improvements in chemical and 
me( hanical science, the growth of railroad and telegraphic transporta- 
tion, more than eight times the business is done now than was done 
thirty years ago? We live in a rapidly moving age, and the cumbrous 
forms of the common law are wholly unsuited to our institutions. 
They retard our develoi)ment as a people. I was much interested in the 
ornate and classical address of Mr. Carter, but his objection to codes 
of civil procedu-e did not strike me with much force. It is true, as he 
says, that there can never be any complete and perfect code of laws; 
but surely we can embody in them wisdom and experience of the past, 
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and shorten the route to justice. It is the well nigh interminable delay 
of the common law to which I strenuously object. In the last twenty 
years England has completely remodelled her legal and judicial pro- 
ceedings. Shall we continue to use the cast-ofF clothing of the mother 
country? I respect the conservatism of the Virginia people, but I 
recognize the fact that to keep abreast of the age we must catch the 
spirit of reform and act upon it. What would make Ohio, Indiana and 
California go back to the common law procedure ? 

I think the committee ought to come from different sections of the 
State, and I feel confident that they will be upheld in their work by the 
unanimous sentiment of the business men of the State. We want as 
little judge-made law as possible. What I earnestly wish to abolish is 
the infamous frippery and toggery of the common law the object of 
which seems to have been, not to attain but to defeat justice, and I 
therefore earnestly impress upon this Association the necessity of action. 

President Wm. J. Robertson (Vice President F. V. Winston in the 
chair) : I feel very much indebted to my friend for the compliment 
which he has paid me in proposing that I should be chairman of that 
committee, and I rise at once to say it would be impossible for me to 
act as a member even of that committee, my engagements being such 
that I could not possibly do it. But I must say that 1 do not think that 
any good will result from a committee of this body to form a code of 
civil procedure. It will be a very laborious operation. In order to do 
it properly and successfully, I think that it ought to be a committee 
appointed by the Legislature and delegated to one individual or a com- 
mission of three. To do it properly the individual or the commission 
who may have the matter before them ought to examine carefully all of 
the codes of procedure, a list of which I gave yesterday, and perhaps 
there may be others. And not only to examine those codes in order to 
see wnich of them would be applicable to our conditions, which would 
best suit our existing system and effect the object of remedying the evils 
which exist, but they will have to examine the decisions that have been 
made under those codes in order to adopt such provisions as will not 
involve us in the litigation, to which Mr. Carter referred, in which the 
New York Code had involved the people of New York ; not Mr. David 
Dudley Field's code, but a code subsequently adopted. Our code can 
be made by a competent man, and I think at least six months, if not a 
year's labor, will be required to prepare such a code a^ we ought to have. 
In the preparation of that code he ought to select -the best from the 
3 
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English code as well as from the codes adopted in the different States 
here ; in the English and other codes to select not only the best pro- 
visions apparently in themselves, but those which have been approved. 
I would have no objection if the commission were to submit it to the 
Court of Appeals ; I think that would be well. But to say that the 
Court of Appeals can prepare the code is an opinion in which I do not 
concur. We have been seventeen years waiting and we will wait seven- 
teen years longer if we rely upon them. They ought not to be expected 
to do that work. As to Mr. Patteson's idea of appointing myself, I 
know I could not act. No one who is engaged, no lawyer who has any 
business, could afford to act on the committee even as a member ; for 
as I said it will be a very onerous work. The object will be to get the 
Legislature to take proper steps to do what they ask the Court of Appeals 
to do ; to represent to the Legislature the importance of having our 
system of pleadings and procedure revised ; to represent to the Legis- 
lature that that law has been a dead letter, and suggest to the Legisla- 
ture that the only mode to have it carried into effect is for the Legisla- 
ture to appoint a commission, with instructions to that commission to 
submit the code as prepared by them to the Court of Appeals for their 
opinions and suggestions. 

R. Taylor Scott : I have a substitute to offer for the resolutions which 
are before the house. I wish to preface by saying that we have now, 
at very great expense to the State, a new Code. We have not a very 
plethoric treasury, and I do not think it would be very well for us even 
now to put in form our proposition to the Legislature for a code of civil 
procedure. Therefore I think we had better wait at least one year. 
True, for a number of years nothing has been done, but I think we had 
better proceed advisedly and discreetly. Therefore I offer the follow- 
ing resolution : 

Resolved, That the Committee on Legislation and Law Reform be 
instructed to report upon the following questions to the next meeting 
of this Association : First, Is a Code of Civil Procedure desirable and 
practicable? Second, If desirable and practicable, then that said com- 
mittee report the best method of preparing such a code and securing 
its adoption. 

Mr. Patteson : I accept that substitute. 

W. W. Old: Mr. President, — If the Association is right on the 
question of reform, by postponing it to another annual meeting you 
lose the opportunity of the next Legislature. Our sessions are now 
biennial, and to those who want to gain time it would be better to get 
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the sense of this Association now. We cannot legislate upon the sub- 
ject; we can only give it direction, and the best means, in my opinion, 
is to have a committee of our own body, and not one appointed by the 
Legislature, who would do the work and submit it to the judges of the 
Court of Appeals for their suggestions, and it would then be sure of 
approval by the Legislature. Now, it seems to me the question for us 
to determine is whether we are in favor of starting this reform, and for 
that purpose I want to offer a resolution to this effect : 

Resolved, That this Association is in favor of some reform in our 
civil procedure, as suggested by our Presideiit in his address. 

W. A. Glasgow : Mr. President, — There is no one here who has en- 
joyed the addresses delivered on this occasion more than I, have, nor 
one who values more the address delivered by our President; and I 
want that address put in print ; I want to have it in my library, for I 
was more elevated by that address than by anything I have heard for 
twenty-five years. 

It is argued that as the "law reforms'* inaugurated in New York 
have been adopted in many of our States, and even in Great Britain, 
and as in no instance has there been a return to the ancient system, 
that we have here demonstrative proof of the excellency of the reform. 
'* Put not your trust in princes," and rest not upon tests so fatally delu- 
sive. Facilis est descensus avemi. The step downward once taken, 
there is no recovery. As colonists bringing with us the institutions and 
laws of the fatherland, we stand on firm footing. We have the inter- 
pretations and rulings of the wise and learned, "whereof the memory 
of man runneth not to the contrary." To these moorings, our birth- 
right, let us hold with firm grasp, and fashion and adapt them as expe- 
rience may show necessary to conserve the exigencies of society in 
human development and progress. ** It behooveth no man to be wiser 
than the law." To my friends who urge that the "collected wisdom 
of the Commonwealth ' ' can get up for us a code of laws more valua- 
ble than that we have, I have simply to refer them to the congregated 
wisdom of 1829-30, never to be surpassed, if indeed equalled, and to 
that of 1850. The one started the ball downwards, the other with 
accelerated force hurled it to the bottom. Whatever we do, if do we 
must, let us "hasten slowly." 

No one has been entertained more than myself by the address of our 
learned President. In his lead I would gladly follow if I felt that his 
counsels were supported by the philosophy of history and observation. 
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But as the leaders who guided the Israelites in their pilgrimage through 
the wilderness all passed away, and not one of the great throng sur- 
vived the journey and entered Canaan, *'the land of promise,*' so I 
predict that of those who guide us now and on whom would devolve 
the lead, if the journey be undertaken, none will see the end, and I 
doubt if any of the great host will ever enter the land of promise. 

I came hither, Mr. President, not for business, but to meet with 
friends whom I hope oft to meet again, and that beneath the shelter 
of institutions and laws, my pride and my birthright. And did I now 
feel sure 

The President : The gentleman^s time has expired. 

Several members: Go on, go on ! 

Mr. Glasgow ; I only want to keep on till I come to a full stop. And 
did I now feel sure that under some maddening inspiration this potent 
throng of Virginia lawyers were about to initiate a campaign for these 
law reforms, I should esteem it my religious duty to move a dissolution 
at once, sine die^ of this convention, which I would regard the most 
pernicious assemblage of malcontents ever congregated within our 
limits since our fires were kindled at Jamestown. 

Charles M. Blackford : Mr. President, — For many years I have held 
sentiments that I have been almost afraid to announce, as my middle 
initial stands for Minor. But still, sir, I have been and am now cordially 
in favor of a change in civil procedure, and I want to see it accomplished. 
But for that reason it is that I oppose the resolution offered by my 
friend from Norfolk and support that offered by Mr. Scott. We must 
consider that we cannot gain our ends by forcing the opinion of any 
one. I think the best way to accomplish our purpose is to adopt the 
resolution of Mr. Scott and refer it to a committee to consider what 
shall be done and how it shall be done. 

William H. Sands : I am not prepared to say whether I am in favor 
of or against this movement, and since five hundred copies of the Presi- 
dent's speech have been ordered to be printed and circulated, and since 
the report will be in the hands of every member of this Association, I 
cannot see that any good will be accomplished by the reference to the 
committee ; therefore I ask under the rule that this subject be laid on 
the table until the first day of our next annual meeting. 

Mr. Scott . I think that we had better begin now instead of losing a 
whole year. If we have this committee at work in the vacation we will 
have something upon which we can act. 
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J. Allen Watts, of Roanoke : Mr. President, — I just want to say one 
word with regard to these codes to be collected. There are fifty or 
sixty different codes ; no one member of this Association would care to 
buy them, nor to make the investigation necessary, but a committee 
would provide itself with the information, books, codes, and every- 
thing and come here prepared with a report that would give informa- 
tion to the members that the President's address does not contain. 
That only contains his own views, without going into details. Now, 
whether it appears that we may, as Mr. Sands says, be in favor of the 
thing or not, is a matter which I do not think is any serious objection ; 
and to appoint a committee is the only way, I think, to get the matter 
before the meeting, and therefore I am in favor of the motion made by 
Mr. Scott, and not in favor of the resolution to lay on the table. 

A. A. Gray, of Fluvanna : I have a resolution which I thought would 
perhaps meet the approval of the Association 

The President : The question is called for and insisted upon. The 
question is upon the motion to lay upon the table. 

The motion was rejected. 

Mr. Gray : I desire to submit for the consideration of this body the 
following resolution : 

Resolvedy That a committee of three be appointed by the Chair, 
whose duty it shall be to call to the attention of the Legislature at its 
ensuing session the subject of reform in our system of civil procedure, 
with the request that it take such measures in relation thereto as it may 
deem expedient. 

The President : I do not think that resolution is in order. There is 
a motion and substitute before us. The Secretary will read Mr. Old's 
substitute for Mr. Scott's resolution. 

The Secretary read the substitute. 

Mr. Gray : I think, sir, that there is one thing that is very obvious 
from the outgivmgs from various quarters of this Association, and that 
is that there is a spirit of discontent and dissatisfaction with our present 
system of civil procedure. If that be so, sir, then the earliest time that 
we can correct such a state of things and enter upon the benefits of the 
proposed reforms the better it will be for us. It is proposed that this 
matter shall be considered at the next meeting of the Association. That 
meeting will not take place until some time next summer, unless there 
is some special meeting of the Association called, which I suppose will 
not be done. We shall then lose the opportunity of jpresenting this 
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matter to the Legislature at its next session. I believe there is a gen- 
eral disposition to adopt some such system, and my own view of this 
matter is that this body should declare in favor of the suggestions made 
by our President in his address of yesterday ; and then if there be that 
feeling of discontent which I believe exists with the profession as well 
as with litigants in courts, such system of procedure should be adopted. 
Then let us put something in operation which will tend to give us the 
benefits of the reform as early as possible. The resolution that I pro- 
posed was that a committee of three should be appointed by the chair 
and should be charged with calling the attention of the Legislature at 
its next session to this subject, with a view, if in their wisdom they 
thought it proper, to adopt some system which would lead us into the 
enjoyment of such reforms, which in my experience are demanded by 
the profession and litigants. I have no feeling of sympathy for those 
who express opposition to reforms from any particular source ; and I 
desire to say that such reforms derived from any country, and more 
especially from a great State like the State of New York, whose decisions 
are quoted by the courts of Virginia with the highest degree of respect, 
if suited to our system, I am heartily in favor of. I am willing Vir- 
ginia should adopt whatever good may be found in any code. I hope, 
Mr. President, that something will be accomplished as early as possible. 

J. Randolph Tucker: Mr. President, I dislike to say that I would 
vote against the resolution of my friend from Norfolk. That we ought 
to have some reform in our system of pleading I am free to confess. 
What that reform ought to be is a question that, I agree with my friend 
Mr. Glasgow, needs the most profound deliberation. As to this thing 
of a popular meeting settling on a system of procedure before night, it 
is absurd. They pretend to say that they cannot live any longer under 
this system. I think we can survive until next Christmas at least, and 
when you do make a change let us see that it means reform, and have 
no occasion to say change is not necessarily reform. I am in favor of 
reform, but not in favor of every change that may be suggested. Let 
us go about this matter deliberately. Let us adopt Mr. Scott's resolu- 
tion. I will endorse my friend. Judge Robertson, but I won't endorse 
all his sentiments. 

Mr. Old : There is no antagonism between Mr. Scott's resolution 
and mine. It was to take the sense of the Association as to what they 
wanted. When we get that, then we will go ahead. 

Mr. Tucker : My friend's resolution is an endorsement of the reforms 
suggested. by Judge Robertson's address. Let us adopt the resolution 
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appointing this committee to see whether we will have any reform, and 
if reform what. I am not for swallowing the code of procedure of 
New York or of England whole. I am for considering and taking up 
and adopting a code of procedure for Virginia. 

Camm Patteson : Mr. President, — I will beg the indulgence of this 
body just one moment. I say, sir, that we have lived under that com- 
mon law, which is not fitted for the present age, long enough. Whether 
or not there are many of us who, like Mr. Glasgow, look only to the 
past, I do not know ; but I trust to live to the time when I will see a 
change, and I therefore ask that you will vote for Mr. Scott's substitute 
and at the same time vote for Mr. Old's motion. 

W. R. McKenney : Mr. President, I desire to say that I am in favor 
of reform in some form. I do not exactly know what form it ought to 
take. I do not think it is right to spring this matter upon this Asso- 
ciation here and now, when we have had no opportunity of discussing the 
matter or thinking over it. While I am not opposed to the resolution 
of Mr. Old, I shall vote against it. I agree with Mr. Tucker. We 
have lived thus far under the present system, and I do not think it is 
probable we will die from it during the next twelve months. 

Mr. Old : There is no antagonism, Mr. President, between my reso- 
lution and Mr. Scott's, and if there is I will withdraw it. 

The President : Mr. Old withdraws his resolution. 

Mr. Glasgow : I ask that Mr. Scott's resolution be reported. 

The Secretary read the resolution, which was then adopted. 

The President : The next order of business is the report of the Com- 
mittee to recommend officers. 

John A. Buchanan, of Abingdon, Chairmain of the Committee : Mr. 
President, — The Committee recommend the following as officers of the 
Association for the ensuing year : 

President: R. G. H. Kean, of Lynchburg. 

Vice-Presidents : From Piedmont, S. Ferguson Beach, of Alexan- 
dria ; from the Valley, Charles A. Gravesj of Lexington ; from the 
Southwest, John H. Fulton, of Wytheville ; from the Southside, Wm. 
R. McKenney, of Petersburg; from Tidewater, Richard B. Tunstall, 
of Norfolk. 

Secretary and Treasurer : James C. Lamb, of Richmond. 

Members of Executive Committee : Micajah Woods, of Charlottes- 
ville, and George M. Harrison, of Staunton. 

The Report was unanimously adopted. 
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Charles M. Blackford: Before we adjourn I want to give notice that 
Mr. Guy's paper will be read at 9 o'clock this evening, and I hope the 
gentlemen will be here promptly, because after the speech we will have ' 
the dinner. 

Alfred P. Thom : Mr. President, — I desire to make a statement 
in reference to a slight modification which, with the concurrence of the 
President, I have taken the liberty to make in one of the sections of the 
act proposed yesterday by the Committee on Legal Education and Ad- 
mission to the Bar. My friend from the city of Lynchburg, Mr. Lile, 
called my attention to the fact that as the draft was there was probably 
no requirement for the lawyers already admitted to the bar to take the 
oath in the courts in whicl^ they have not already qualified. Accord- 
ingly, to make this certain, and with the concurrence of the President, 
I have made the change in section 8 necessary to establish uniformity 
and to oblige the attorneys already admitted to take the usual oath in 
the courts in which they may hereafter qualify. 

R. Taylor Scott : There was a special committee appointed yesterday 
to draft suitable resolutions upon the death of Hon. Charles E. Stuart, 
and I am requested by the chairman of that committee to make the 
report. I offer the report from that committee as follows : 

The Bar Association of Virginia learned with profound regret of the 
death of the Hon. Charles E. Stuart, the first of our comrades who 
has died, and we desire to record in the Minutes of our proceedings 
this testimonial of affection and esteem, and to put upon record this 
evidence of the honor in which we hold his memory. 

Judge Stuart, though young in years, had already attained to con- 
spicuous political and judicial position. His learning and talent as a 
lawyer, and his kindliness and integrity as a man, had gained for him 
public recognition at a much earlier age than is often the good fortune 
of even the most ambitious. In the midst of high promise of future 
usefulness upon far more extended theatres of action, his career has 
suddenly ended. Thus the inevitable event that awaits us all has be- 
fallen our comrade. 

All that remains to us now is the memory of his talents; of the ele- 
ments of success in him that brought to fruition so many of the objects 
of his ambition, and his kindliness of heart and uniform courtesy of 
demeanor. 

We make record of these for our example and advantage, with this 
tribute of our deep regret that he is no more with us to exemplify them 
in his life and conversation. 

The report was adopted. 

William H. Sands: The National Bar Association meets here next 

week, and I am also informed that we have been invited to participate 
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in both the National Bar Association and the American Bar Association, 
which meets in Chicago in August. I move that the President be au- 
• thorized to appoint two delegates to the National Bar Association and 
three to the American Bar Association. 
Carried. 
On motion, the meeting then adjourned until 9 o'clock P. M. 



EVENING SESSION. 

July 25/9 P. M. 

The President: Just before the recess was taken a resolution was 
adopted instructing the President to appoint delegates to the National 
Bar Association, which meets here, I think, some day next week ; and 
also to appoint delegates to the American Bar Association ; two to the 
National Bar Association and three to the American Bar Association, 
the meeting of which will be held in Chicago on the 28th, 29th an*d 
30th of August. I have appointed as delegates to the National Bar 
Association: C. A. Graves, of Lexington, and R. R. Prentis, of Suf- 
folk ; and to the American Bar Association : Marshall Hanger, of 
Staunton ; S. V. Southall, of Charlottesville, and Taylor Berry, of 
Amherst. The resolution did not provide for filling vacancies in the 
case of inability of a delegate to attend. I have assured myself that 
these gentlemen will all attend unless prevented by an unforeseen acci- 
dent ; but it is possible that some one or more of them will not be able 
to attend and I think it would be well for the President of the Associa- 
tion to be authorized to fill any vacancies that he may be notified of. 

J. Randolph Tucker: I make a motion in accordance with your sug- 
gestion, Mr. President. 

Carried. 

The President : The next order of business, gentlemen, will be for 
us to have the pleasure of hearing a paper read by Mr. John H. Guy, 
of Richmond, on ''Allowances by Courts of Fees to Counsel.*' Mr. 
Guy needs no introduction. 

Mr. Guy then read his paper. 
(See Appendix.) 

Mr. Tucker : Mr. President, — I am satisfied from the very careful 
attention that was given the paper to which we have just listened that 
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the Association will be very much benefited by its publication. 
The truth is there are a great many things in it which I would 
like very much to read myself. And I would like to say fur- 
ther, that the tone of the paper is one worthy of the best days of 
the chivalry of the bar of Virginia. And, sir, although perhaps it is 
not proper to pass a resolution in r£ference to a paper read before the 
Association, as it has not been done perhaps to others, I think the 
thanks of the Association are due to Colonel Guy for the pains he has 
taken in preparing this learned paper and for the ethical tone which 
pervades it ; and if it is proper I move that the thanks of the Associa- 
tion be tendered Colonel Guy. 
Carried. 

Mr. Tucker : Mr. President, — If it is necessary that any motion 
should be made that all these papers that have been read before the 
Association should be published in our proceedings, I make that mo- 
tion now. 

The President : There was a committee on publications appointed. 

Mr. Tucker : I think it is well that a resolution be passed that all 
these papers be published. 

A member : I second Mr. Tucker's motion that this paper be printed 
and distributed in the same manner as the others that have been 
' read. 

Carried. 

Charles M. Blackford : I rise now to move the adjournment of the 
Association sine die. Before I do so, I wish to announce that the ban- 
quet will follow this meeting as soon as the members can get around ; 
and I wish to invite every non-resident lawyer and every judge who 
may be present that I have not met and invited in person, to join us 
in the banquet this evening. I sent cards to every one that I know of, 
but there may be others in so large an assembly. I rise to invite them 
now to the banquet. I move that we adjourn sine die. 

Carried. 

JAMES C. LAMB, 

Secretary, 
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1889-1890. 



REPORT OF THE TREASURER. 



To tne Virginia State Bar Association : 

As required by the by-laws of your Association, the undersigned 
makes the following report for the year ending June 30, 1889: 

I. Receipts and Disbursements. 

As will appear from the accounts returned herewith (which have been 
examined and approved by the Auditing Committee), the 
total receipts for the current year have been the admission 
fees from 187 members at J5 each ..... $935 00 

And the total expenditures have been . . . . . 462 85 



Leaving in the treasury a balance of . . . ^{47 2 15 



The expenditures are classified as follows : 
Printing, wrapping, directing and mailing Proceedings of 

Convention at Virginia Beach . . . . . ;Jii9 00 

Salary of Secretary and Treasurer ..... 200 00 

Printing and mailing programmes and Report of Committee 

on Legal Education and Adpiission to the Bar . . 26 00 

Dues to National Bar Association . . . . . 30 00 

Stenographer's Report of Proceedings of Convention at Vir- 
ginia Beach . . . . . . . . 22 00 

Incidental expenses: postage, blank books, forms, stationery, 

&c . 65 85 



Total expenditures, as above . . . $462 85 



II. Outstanding Obligations, 

The outstanding obligations of the Association at this time 

will not exceed the sum of . . . . ||io 00 

43 
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III. Resources and probable Expenses. 

The resources of the Association for the coming year are estimated at 
111,612.15, ^ follows: 

Balance now in the treasury . . . . J472 15 

Annual dues from 228 members, at ;J5 . . 1,140 00 

Total estimated resources, as above . 

The probable expenses of the Association for the coming year are 
estimated at J 1,1 00, as follows : 
Salary of Secretary and Treasurer 
Stenographer at this meeting 

Annual dinner ..... 

Printing and distributing Report of Proceedings at this 

meeting . . . 

Incidental expenses . 

Total estimated expenses, as above 

In the way of suggestions, which the by-law authorizes the Treasurer 
to make, I deem it pertinent at this point to call the attention of the 
members of the Association to the matter of the annual dues. The 
current year begins with the ist day of July, and the annual fee of $5 
is due at that time, although under By-Law XVI the Treasurer cannot 
demand it until the ist of September following. T^ie constitution in 
effect provides that the annual meetings shall be held between the ist 
of July and the ist of September in each year ; and the idea upon 
which By-Law XVI proceeds is that it will be most convenient for the 
members to pay their dues at the annual meetings, and that practically 
all the dues will be paid at that time. Your treasurer trusts that at the 
first annual meeting this hope will not prove delusive. 
Respectfully submitted. 

James C. Lamb, Trectsurer, 

Richmond^ Va.y June 30, 1889. 

Examined and approved : 
George M. Harrison, ^ 
Frank W. Christian, v Auditing Committee. 



Jl,6l2 


15 






g year 
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00 


50 


00 
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250 


00 


100 


00 


Jl,IOO 


00 



N. C. Manson, Jr., ) 

White Sulphur Springs, West Va., July 23, 1889. 



Digitized by LjOOQIC 



REPORT OF THE TREASURER. 45 



ACCOUNTS OF THE TREASURER. 

The Virginia State Bar Association, 

In account with James C. Lamb, Treasurer. 

1889. Dr. Cr. 

June 30. By admission fees of 187 members, at $5 1^935 oo- 

1888. 

July 24. To paid C. L. Marsilliot, stenographer 22 00 

Aug. I. Dues to National Bar Association 30 00 

For postage stamps 5 ^5 

Sept. 12. Parham & Co. for blank book 200. 

20. E. Waddey for printing Proceedings of Conven- 

tion, and for blank books no 50 

Oct. I. Secretary's salary, ist quarter 50 00 

12. For directing, wrapping and mailing 700 copies 

Proceedings 19 00 

Nov. 12. E. Waddey for blank book 2 10 

23. Hill & Co. for badges 10 00 

1889. 

Jan. 1 . Secretary's salary, 2d quarter 50 00 

24. Andrews, Baptist & C. for circulars I 00 

March 2. Baughman Bros, for blanks, &c . . .... 21 00 

April I. Secretary's salary, 3d quarter 50 00 

May 16. Postage on programmes 8 00 

June II. For postage stamps I 50 

21. For postage stamps i 50 

29. For postage stamps I 00 

29. E. Waddey for printing programmes. Report of 

Committee, &c 18 00 

29. Baughman Bros, for stationery, printing, blanks, 

&c 10 00 

30. Secretary's salary, 4th quarter 50 00 

30. Balance 472 15 



I935 00 935 00 



July I. By balance in hands of Treasurer $472 15. 

Examined and approved : 
George M. Harrison,^ 
Frank W. Christian, \ Auditing Committee. 
N. C. Manson, Jr., J 

White Sulphur Springs, W, Va,, July 23, 1 889. 
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REPORT OF THE EXECUTIVE COMMITTEE. 

To the Virginia State Bar Association : 

Your committee respectfully report that on the 6th day of July, 1888, 
they proceeded, in accordance with By-Law III, to divide into three 
classes of two members each. To the first class were assigned Messrs. 
Charles M. Blackford and' Alexander Hamilton, to the second Messrs. 
Thomas S Martin and F. H. McGuire, and to the third Mr. William 
J. Leake and Judge James E. Heath ; and thereupon the committee 
organized by electing Mr. Charles M: Blackford chairman, and Mr. F. 
H. McGuire secretary. 

Your committee reports the Association in prosperous condition, 
with a treasury ample to meet its needs, and a constituency so large 
and of so high a character as assures its permanency and great useful- 
ness. Starting one year ago with a membership of eighty-three, it now 
numbers two hundred and fifty-seven ; while its roll includes the names 
of many, if not most, of the more distinguished lawyers of the State. 

Your committee has observed with close attention the working of the 
Constitution and By-Laws — the machinery of the organization — and, 
in the main, they have found it to work smoothly and well. The ar- 
rangement for admission to membership, however, has proved the* 
exception in an otherwise excellent scheme, and your committee deem 
some change in this expedient. The admission of the judiciary of the 
State to honorary membership in this Association, suggested in your 
President's address, is commended to your earnest and favorable con- 
sideration. An amendment to your Constitution, embodying that 
suggestion, is herewith submitted. 

Your cornmlttee have the pleasure to report that they have secured 
the consent of Mr. James C. Carter, an eminent lawyer of New York, to 
deliver the annual address, and of your distinguished associates, Mr. 
R. G. H. Kean, of Lynchburg, and Colonel John H. Guy, of Richmond, 
to read papers before the Association. 

Respectfully submitted. 

Charles M. Blackford, Chairman, 
White Sulphur Springs, W. Va„ July 24, 1889. 

PROPOSED AMENDMENT TO THE CONSTITUTION. 

In pursuance of Article XII of the Constitution, notice is hereby given of the fol- 
lowing proposed amendment to the Constitution : 

That Article III of the Constitution be amended so as to read as follows : 

ARTICLE III. 

MEMBERS. 

I. Active Members. — [Here copy the present Article III of the Constitution.] 

II. Honorary Members. — All judges of the courts of this State who are not eligible 
to membership under the preceding clause of this Article, and the judges of the Fed- 
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€ral courts who are citizens of Virginia, are hereby declared to be honorary members 
of the Association, and shall continue such during their terms of office and no longer. 
Honorary members shall not be eligible to any office in this Association, but shall 
be entitled, without the payment of fees, to all of its privileges and to participate in 
its proceedings, except such as may be had in connection with complaints against in- 
dividuals which may be made in matters affecting the interest of the Itgal profession, 
■the practice of the law, and the administration of justice. 

Charles M. Blackford 
' James C. Lamb, 
Thomas S. Martin, 
F. H. McGuiRE, 
W. J Leake, 
Alex. Hamilton. 
July 24,. 1889. 



REPORT OF THE COMMITTEE ON ADMISSIONS. 

To the Virginia State Bar Association : 

The Committee on Admissions beg leave to submit the following re- 
port, as required by the Constitution and By-Laws of the Association. 

The committee has held three regular meetings since the appoint- 
ment of its members. The first was held soon after the members were 
notified of their appointment, on the 25th of October, 1888. At this 
meeting the committee was duly organized by the election of a chair- 
man and secretary, and the applications of six new members for admis- 
sion to the Association were favorably acted on. The second meeting 
was held on the 20th of June last, when the applications for member- 
ship of sixty- five new members were favorably acted on ; and the third 
meeting was held, as required by the By-Laws of the Association, on 
yesterday, when the applications of thirty new members were favorably 
acted on. 

Forty-three applications for membership were acted on during the 
vacations of the committee, making the total number of admissions 
passed on by it since the organization of the committee one hundred 
and forty- four. The names of the members elected were duly for- 
warded to the Secretary and Treasurer of the Association, as required 
by the By-Laws of the Association. 

Your committee has found that the practical working of the commit- 
tee when it is not in session is not very satisfactory. It is now required 
that each application shall be forwarded to and endorsed by each one 
of the seventeen members of the committee, and, through the fault of 
the mails or the negligence of some member or members of the com- 
mittee, several applications have been lost or misplaced. Inasmuch as 
under the By-Laws five members constitute a quorum, and this number, 
when in session, can act upon applications for membership, your com- 
mittee recommends that in the future all applications for membership 
shall be ^rj/ endorsed by the member of the committee from the judi- 
cial circuit in. which the applicant resides, then forwarded by him to 
the chairman of the committee, and if endorsed favorably by him, it 
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shall only require the endorsement of four other members of the com- 
mittee (including the member from the circuit in which the applicant 
resides). 

Your committee believes that by this means all the necessary safe- 
guards to admission to the Association will be secured, whilst the prac- 
tical working of the committee when not in session will be greatly 
facilitated. 

Your committee have drafted an amendment to the By-Laws to carry 
into effect this recommendation, 

Respectfully submitted. 

Geo. L. Christian, Chairman. 

July 24, 1889. 

PROPOSED AMENDMENTS TO SECTIONS i AND 3 OF ARTICLE IV, 
OF THE BY-LAWS, ENTITLED "COMMITTEE ON ADMISSIONS." 

I. All applications for membership in the Association shall be in writing, signed by 
the applicant with his full name, and addressed to the Committee on Admissions. The 
application shall be endorsed by at least two members of the Association, not members 
of the committee, and by the member of the committee from the circuit in which the 
applicant resides. 

3. If the application be presented during the vacation of the committee the method 
of proceeding shall be as follows : Upon its receipt by any member of the committee 
he shall forthwith refer it to the member of the committee from the judicial circuit in 
which the applicant resides, whose duty it shall be to dilligently inquire as to the char- 
acter and standing of the applicant, and his eligibility to membership in the Associa- 
tion. If, upon such inquiry, he finds the applicant free from objection he shall endorse 
the application favorably, otherwise he shall withhold his endorsement and communi- 
cate his reasons therefor in writing to the chairman of the committee, and forward the 
application to him. If the application be favorably end rsed it shall be referred to the 
chairman of the committee^ and if favorably endorsed by him and four other members 
of the committee, including the member from the circuit in which the applicant resides, 
the applicant shall be declared elected, and the secretary of the committee shall notify 
the Secretary of the Association of his election. If the application be returned unen- 
dorsed by the mtmber of the committee for the judicial circuit in which the applicant 
resides, or if any member of the committee to whom ic is refrred refuse to endorse it, 
it shall be filed by the secretary of the committee until the next meeting of the com- 
mittee. At such meeting such application shall be disposed of as provided by section 
2 of this Article. 

No candidate rejected s^iall be again proposed within a year. 



REPORT OF THE COMMITTEE ON LEGISLATION AND LAW 

REFORM. 

To the Virginia State Bar Association : 

Your Committee on Legislation and Law Reform would respectfully 
report that they met in the city of Richmond on the 9th day of July, 
1889, with the following members present : W. W. Old, W. W. Henry, 
Robt. Catlett, W. S. Goodwyn, and R. H. Cardwell, and proceeded 
to organize by the election of W. W. Old, Esq., as chairman and Hon. 
H. R Pollard as secretary. 
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There was no business regularly before your Committee, but after 
co.nference with the Committee of the Richmond Bar Association, we 
find that there will be propositions submitted to your approaching 
annual meeting, to be held on the 24th instant, looking to changes in 
existing laws upon the following subjects : 

I St. Negotiability of promissory notes. 

2d. Limitations of actions. 

3d. Form of acknowledgments of deeds. 

These propositions were brought to our attention by Wm. H. Sands, 
Esq., one of the representatives of the Richmond Bar Association at 
the meeting of the National Bar Association, held in the city of Cleve- 
land, Ohio, August 8th and 9th, 1888, and will be found in the printed 
proceedings of that meeting, a copy of which is herewith submitted, 
from page 31 to 39, both inclusive, and page 53. The third proposi- 
tion does not materially, if at all, change the existing law in Virginia, and 
your Committee merely directs the attention of the Association to the 
first and second proposed changes without recommendation. 

Your Committee furthermore desire to direct the attention of the 
Association at its approaching meeting to the needed reforms in our 
rules of practice, system of pleadings, and the forms of process used in 
the courts of this State. It is recognized on all sides that reforms are 
here much needed, and provision is made for them in the Code of 1887, 
section 31 12. That they may be more speedily obtained, we recom- 
naend the adoption of the following resolution, to wit : 

Resolvedf That a committee of five be appointed who shall confer, 
on behalf of this Association, with the Judges of the Supreme Court 
of Appeals of this State, and pray that they prepare a system of rules 
of practice, and a system of pleadings, and the forms of process to be 
used in the courts of this State, as provided by section 31 12 of our 
Code; and that said committee be requested to give the said judges 
such assistance in said preparation as shall be accepted by them. That 
the said committee shall be authorized, through its chairman, to draw 

on the Treasurer of this Association for a sum not exceeding $ to 

meet the cost of clerical labor, printing, and other necessary expenses. 

Of course it would be needless for your Committee to undertake to 
IK>int out the reforms needed upon these subjects, but they deem it of 
the utmost importance to direct the attention of the Association to 
them, and submit the foregoing resolution with the strong belief that, 
if adopted, and a suitable committee appointed, great good will be 
accomplished, if not all that is needed, and that too much more speed- 
ily than will be the case if no effort is made by the Association in that 
direction. . . • 

Respectfully submitted, 

Wm. W. Old, Chairman. 

July 23, 1889. 



Digitized by LjOOQIC 



50 ANNUAL REPORTS. 



REPORT OF THE JUDICIARY COMMITTEE. 

To the Virginia State Bar Association : 

Your Committee upon the Judiciary respectfully report that they 
held their first meeting on the evening of the 23d instant, an earlier 
meeting being impracticable, so far apart were their places of business 
and their homes. 

The subject committed to us is of the first importance to the profes- 
sion and to the people. Upon it, as a corner-stone, rests the well- 
being of society and depends the enforcement of the laws. Much 
'Could be said of and just criticisms made upon our judicial system, the 
jurisdiction of the courts, the judicial office, &c., &c. ; but to these 
grave matters your committee have been unable to give that careful 
study they demand, and content themselves with directing the atten- 
tion of this Association to what they consider glaring faults : 

1. The uncertain tenure of the judicial office and its too great 
dependence upon the political power of the State. 

2. The inadequate salaries paid ; and 

3. The commingling the office of judge with the duties of practising 
attorneys. 

These faults, we think, demand correction, and your committee sug- 
gest that proper steps to this end be taken. Your committee, without 
dealing further with this subject, await the information and instruction 
which will be obtained from the paper soon to be read before the Asso- 
ciation by our experienced and able Brother Kean, of the Lynchburg 
Bar. 

Respectfully submitted, 

R. Taylor Scott, Chairman, 

Note. — For the second report of the Judiciary Committee, made after the reading 
of Mr. Kean's paper, see the Minutes, pages 29-30. 



REPORT OF THE COMMITTEE ON LEGAL EDUCATION 
AND ADMISSION TO THE BAR. 

To the Virginia State Bar Association : 

Your Committee on Legal Education and Admission to the Bar 
would respectfully report, that they met in the city of Richmond, on 
the 31st day of January, 1889, with the following members present : 
Alfred P. Thom, of Norfolk, George Bryan, of Richmond, and P. P. 
Barbour, of Gordonsville. 

The committee recognized at the outset that the subject submitted 
for their consideration was not free from difficulty. The existence of 
an ignorant, illiterate, but, at the same time, aggressive race in our 
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midst, forcibly suggested the propriety of establishing some safeguards 
for the profession in addition to those already existing ; and this view 
was materially enforced by the fact, observable principally in our larger 
cities, that men of unworthy character had gained or were seeking 
admission to the Bar. 

At the same time the committee recognized that the people of the 
State are, for the most part, in moderate circumstances, and that our 
young men, as a rule, are dependent upon their own exertions for their 
maintenance and support, and, in many cases, for the support and 
maintenance of those who are in turn dependent upon them. Under 
these circumstances, we did not consider it just or expedient to delay 
the period of their entry on active professional life longer than was 
necessary to give them an adequate equipment therefor. This con- 
sideration determined us to recommend that no special period of study 
should be prescribed. In order, however, to maintain a high profes- 
sional standard, we thought it proper that the examination for admis- 
sion should not be merely perfunctory, and this we attempted to avoid 
by providing for an oral examination in open court, conducted by a 
committee of the Bar appointed by the court, or, in case the conve- 
nience of the court will not permit this, for an examination in writing 
conducted elsewhere; and in order to shield the profession from all 
suspicion, however unfounded and unjust, of endeavoring to prevent 
competition by rigorous requirements for admission, we have withheld 
from the Examining Committee the power to pass on the result of the 
examination and have imposed that duty upon the court. 

We believe it to be common experience that members of the Bar 
soon find their intellectual and professional level. Ignorance and 
illiteracy on their part have never heretofore assumed conspicuous pro- 
portions, and, except for the unhomogeneous character of our present 
population, we would not foresee any special danger from these sources. 

On the other hand, the committee is impressed with the paramount 
importance of rigid requirements as to the personal character of all ap- 
plicants for admission. The growth of the commercial spirit among 
the people, its extension into the profession, the advancing ideas of ex- 
penditure and increasing demands of our social customs, tend some- 
what to destroy those simple habits of life which have given to our 
people much of their charm and grace and strength of character. The 
result of it all is downwards, not upwards ; and we believe it to be a 
duty, not only to ourselves, but to the people with whose most sacred 
domestic and business interests our profession comes into intimate rela- 
tions, to guarantee and maintain in its members, as far as possible, the 
highest standard of professional integrity and personal honor. This 
we believe to be much more important in every aspect than rigorous 
requirements as to professional attainments. At the same time it is far 
more difficult to provide for. With a view of doing the best ] ossible 
under the circumstances, we have required that the court shair enter of 
record that satisfactory proof of the probity and good nfioral character of 
the applicant has been adduced. We are, of course, aware that this 
in practical administration may amount to very little, but we regard it 
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as the best that can be done, and would commend to the courts, before 
whom the matter will come, a substantial and not merely formal obser- 
vance of this provision. 

We submit for the consideration of the Association the draft of a 
proposed Act which puts our conclusions into form. It contains many 
features of the Maryland Act, but omits those which have seemed to us 
objectionable. We also append to this report, for the convenience of 
the Association, a brief statement of the requirements as to admission 
to the Bar, now in force in the States of Maryland, Georgia, California, 
Massachusetts, Ohio, New York and Pennsylvania. 

Respectfully submitted, 

Alfred P. Thom, Chairman. 

AN ACT TO REGULATE THE LICENSING OF PERSONS TO PRACTICE LAW 

IN THIS STATE. 

1. Be it enacted by the General Assembly of Virginia, That any 
male citizen above the age of twenty-one years, who has resided in this 
State for six months next preceding the date of his application for ad- 
mission, of good moral character and who possesses the requisite quali- 
fications of learning and ability, to be ascertained as hereinafter pro- 
vided, shall be entitled to admission to practice law in all the courts of 
this State. 

2. That no attorney or other person shall practice law in any of the 
courts of this State without being admitted thereto as hereinafter pro- 
vided. 

3. Every person desiring to practice law in the courts of this State, 
other than those provided for in the seventh section of this act, must 
apply by petition in writing to the Circuit Court of the county or the 
Circuit or Corporation or Hustings Court of the city or town in which 
he has resided for the period of six months next preceding, or, where 
he has so resided in the city of Richmond, to the Circuit, Hustings, or 
Chancery Court of the city of Richmond, and in such petition must 
show that he is above the age of twenty -one vears, that he has resided 
in the county or corporation, to the court of which application is made, 
for the period of six months next preceding ; that he is a man of good 
moral character, and that he is desirous of being admitted to practice 
law in the courts of this State ; and su<?h petition may be filed in the 
clerk's office of such court, or presentt d in open court in term. 

4 When any such- application is received, wlether in the clerk's 
office or in court, the clerk shall immediately docket the same, and the 
court at its next term, whether regular or special, if filed in vacation, 
or at the term during which it is filed, if filed in open court, unless 
continued on the motion of the applicant, shall appoint an examining 
board of not less than three members of the Bar in good standing, who 
shall strictly examine the applicant m open court touching his qualifi- 
cations for admission as an attorney ; and the said court shall also 
require and receive evidence of his probity and good moral character, 
and if, upon such actual examination, either conducted wholly by such 
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committee or supplemented by an examination by the court itself, and 
having heard satisfactory evidence of his probity and good moral char- 
acter, the said court shall be of opinion that such applicant is qualified 
to discharge the duties of attorney and is worthy to be admitted, the 
said court shall admit him to practice law, and shall enter of record 
that such examination has actually taken place, and that satisfactory 
proof of his probity and good moral character has been adduced ; and 
a duly certified copy of such order shall be sufficient to entitle such 
applicant, on motion, to qualify in any of the courts of this State : 
provided, that if such court cannot conveniently hear such examina- 
tion in open court, with due regard for other business pending before 
it, it shall be lawful for such examining committee to conduct such 
examination in writing elsewhere than in the presence of the court, 
which, when completed, shall be returned, to and filed in the court, 
and the court shall pass thereon just as if such examination had taken 
place in open court, supplementing it by an additional' examination if 
it shall consider such additional examination necessary, and shall also 
require satisfactory evidence of the probity and good moral character 
of the applicant in the same manner as if such examination had taken 
place in open court ; and provided further, that after any examination 
authorized by this section is completed, the examining committee shall 
in writing certify to the court whether, in the opinion of such commit- 
tee, the application should be granted or rejected, but such recom- 
mendation shall not be binding on the court, which may, in its discre- 
tion, disregard, the same. 

5. Any person whose application is rejected by the court shall have 
the right to apply again after the expiration of six months from the date 
of such rejection, and so on after the expiration of each six months 
thereafter. 

6. The clerk shall be entitled to charge for services rendered by him 
on such application the same fees that he is allowed by law to charge 
for other similar services, which fees shall be paid by the applicant. 

7. Any person duly authorized and practicing as counsel or attorney 
at law in any State or Territory of the United States, or in the District 
of Columbia, may be, on motion, admitted to practice as such in the 
courts of this State without undergoing any examination. 

8. Every person allowed to practice law in this State shall, before 
each court of record in which he intends to practice and in which he 
shall not have qualified heretofore, take an oath that he will honestly 
demean himself in the practice of the law, and to the best of his ability 
execute his office of attorney at law ; and shall also, when he is licensed 
in this State, take the oath of fidelity to the Commonwealth. 

9. x\ll licenses heretofore granted or signed by any judge of the 
Supreme Court of Appeals of this State since the fourteenth day of 
January, eighteen hundred and sixty-four, and all other licenses here- 
tofore legally granted, shall be as valid as if granted under this act. 

10. If any person shall practice law in any court of this State with- 
out being so licensed, admitted or authorized, or without taking the 
oaths required, he shall forfeit one hundred and fifty dollars for each 
case in which he shall appear as attorney, one-half whereof shall be to 
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the informer : provided, however, that this penalty shall not be incurred 
by an attorney for instituting an action or suit after being admitted, if 
he shall qualify in the court in which such action or suit is instituted at 
the term during which such action or suit is heard. 

11. Sections 3191, 3192, 3193 and 3194 of the Code of 1887, ^^^ 
all acts and parts of acts in conflict herewith, are hereby repealed. 

12. This act shall be in force from its passage. 

ABSTRACT OF THE LAWS OF SUNDRY STATES IN REGARD TO 
ADMISSION TO THE BAR. 

Revised Code of Maryland, 1878, pp. 542-3. 

" Upon every such application for any white male citizen of Maryland, above the 
age of twenty -one years, and who shall have been a student of law in any part of the 
United States for at least two years previous to said application, or a graduate of the 
Law Department of the University of Maryland, it shall be the duty of the court to 
which such application shall be made to appoint an examining board of not less than 
three members of the bar, who shall examine the applicant, in the presence of the 
court, touching his qualification for admission as an attorney ; and the said court shall 
also require and receive evidence of his probity and general character ; and if, upon 
such actual examination, and being satisfied that he has been a student of law for at 
Itast two years, or a graduate of the Law Department of the University of Maryland, 
and having heard evidence of his probity and general character, the said court shall be 
of opinion that said applicant is qualified to discharge the duties of an attorney, and 
worthy to be admitted, the said court shall admit him, and the circuit courts for the 
counties and the Supreme Bench of Baltimore city are authorized to appoint a perma- 
nent examining board, but no member of said board shall be appointed for a longer 
period than one year." 

Code of Georgia^ 1882, pp. 99, 100 : 

" \ 393* The applicant must be examined in open court, touching his knowledge — 

*'i. Of the principles of the common and statute law of England in force in this 
State. 

" 2. Of the law of pleading and evidence. 

" 3. The principles of equity, and equity pleading and practice. 

" 4. The Revised Code of this State, the Constitution of the United States and of 
this State, and the rules of practice in the superior courts. 

" \ 394 No portion of said examination must take place out of open court ; and to 
enable the judges to have proper examinations, they are required, if there is not ample 
time during a term, to appoint a time, at least twice a year, at some county site in their 
respective circuits, which has a bar of attorneys sufficient in numbers and qualifications 
to conduct the examinations, and, if necessary, to request and require the attendance 
of such attorneys from other places within the circuit, of which appointment public 
notice shall be given thirty days prior to said time in some public gazette. Application 
for admission may be made to the judge of each circuit (as otherwise required) at any 
time. 

'* ? 395* Such judges are required to be strict, and to reject any applicant who does 
not undergo a full and satisfactory examination." 

Lode of Alabama, 1867, g 864: 

Substantially the same provisions as to subjects of examination as directed by the 
Code of Georgia, supra. Applicants to be found qualified in all the branches specified. 
Examination to be held in open court. 

Code of California, §§ 275-278 : 

** Every applicant for admission as attorney and counsellor must produce satisfactory 
testimonials of good moral character, and undergo a strict examination in open court. 
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as to his qualifications, by the justices of the Suprfeme Court. If upon examination he 
is found qualified, the court must admit him as attorney and counsellor in all the courts 
of this State, and shall direct an order to be entered to that effect upon its records," &c. 

Code of Massachusetts y p. 913, | 34 : 

Prescribes that applicant may petition Supreme Judicial Court or Superior Court to 
be examined for admission as an attorney, whereupon the court shall assign a time and 
place for the examination, and, if satisfied with his acquirements and qualifications, he 
shall be admitted. 

Code of Ohio, \ 538 et seq. : 

" No person shall be permitted to practice as an attorney and counsellor at law * 
* * * unless he has been previously admitted to the bar by order of the Supreme 
Court, or of two judges thereof; and the court shall fix times when examinations shall 
take place, which may be either in term or vacation, and 'shall prescribe arid publish 
rules to govern such examination." 

Prescribes further, that the court, on such examination, must be satisfied that appli- 
cant is of good moral character, and has a competent knowledge of the law and suffi- 
cient general learning. 

It is provided also that the court may appoint, to serve for one or more years, a com- 
mission composed uf not less than three persons learned in the law to assist in such 
examination. 

Prescribes further, that applicant must have regularly and attentively studied law 
during the period of two years previous to his application, and that he must p'oduce a 
certificate from some attorney at law, that he is of good moral character, and is be- 
lieved to be of sufficient legal knowledge and ability to discharge the duties of an 
attorney and counsellor at law. 

The laws of New \ork prescribe a period of three years' study, if the applicant 
wishes to go to the Bar without attendance at a law school ; and at the outset of such 
period he must stand a preliminary examination upon the elementary English branches. 
Upon passing this examination he is registered as a student at law, and enters the office 
of a reputable attorney. 

If applicant has graduated at a college or university, only two years of study in an 
office are required of him. If he be a graduate of both a college and a law school, 
but one year's office study is required of him No applicant can offer for examination 
without having had one year's experience in an office. 

The final examination is conducted in writing by a board of three lawyers, appointed 
by the highest court of original jurisdictio; . 

In Pennsylvania the matter is by statute relegated to the various common plea«? courts 
throughout the State, each of which establibhes its rules. Those of Allegheny county 
prescribe generally a preliminary registration with the prothonotary of the students of 
law ; but before such registration shall be made the appUcant shall have undergone an 
examination upon the elements of the Latin language and all the branches of a thortmgh 
English education, including algebra, geometry, and natural sciences, or fair equiva- 
lents therefor. The board must also be satisfied, upon evidence furnished them, that 
the applicant is of good moral character. 

If under twenty- one years of age when registration is made, applicant must pursue 
his studies for three years ; if over twenty one, for two years. He then undergoes an 
examination by a board of examiners, appointed by the court, on the principles and 
practice of law and equity, which examination must be satisfactory to all the members 
of the board, who then award him a certificate to that effect, upon presentation of 
which in open court he is entitled to admission upon motion. 
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REPORT OF THE COMMITTEE ON LIBRARY AND LEGAL 

LITERATURE. 

To the Virginia State Bar Association : 

Your Committee on Library and Legal Literature begs leave to sub- 
mit the following report : 

We regret that we have not as yet been able to obtain the informa- 
tion necessary to proceed to the cardinal object for which the Commit- 
tee was organized — that of the improvement of the public law libra- 
ries of the State. We believe that the State Bar Association can con- 
fer no greater benefit upon the legal profession in Virginia than in put- 
ting them on an equal footing with their brethren of the other States 
in the matter of facilities for study and research. There are now but 
three public law libraries in this State. Two of these (those at Staun- 
ton and Wytheville) are exceedingly meagre, both in reports and text- 
books. The other (that at Richmond) while superior to the others, is 
yet far from complete. Many of the most frequently cited English 
reports, and numbers of the decisions of the inferior Federal- Courts, 
find no place upon its shelves. The stock of text-books in each of 
these libraries might also be increased with advantage. Hence the 
practitioner who goes to the State Law Library to obtain access tQ 
authorities which are out of reach at his home — and many of us make 
special journeys for that purpose — often finds that the book which he 
specially desires to see is either not in the library at all, or has been 
withdrawn by those who are allowed that privilege under the present 
rules, and taken to some unapproachable place ; and he is forced to 
leave with the consciousness that his research is not thorough. 

The reason why our State Library is not abreast of the times is not 
difficult of discovery. It does not lie in any failure to intelligently invest 
the funds appropriated by law for the purpose of keeping it up. Under 
the administration of our Appellate Court those funds are judiciously 
expended, as the recent addition to the Richmond library of a set of 
Beavan*s English Chancery reports and of several sets of different Fed- 
eral decisions sufficiently attests. The reason is in the small sum avail- 
able for additions to the libraries. Most of the reports are obtained by 
exchange. But many of the most valuable books cannot be acquired 
in this way. They can only be obtained by purchase, and this Com- 
mittee believes that it voices the sentiments of the Association when it 
declares in favor of memorializing the General Assembly at some future 
time for larger appropriations. In these days no bar and no court can 
attain pre-eminence which is not thoroughly armed with the best and 
latest legal publications. If this had always been the case, that diver- 
sity of decisions which has so often been used as a reproach to our pro- 
fession would never have existed. On account of the cheapening of 
law books, which has been going on for several years, and the conse- 
quent accessibility of the decisions of one court to other courts, that 
diversity is disappearing \ and we believe that, as the public libraries 
improve, the judicial expositions of the law will become more and more 
uniform, and the only diversities which will survive the mutual review 
of each other's decisions by courts will be those which originate in 
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Statute or varying geographical conditions. And this Committee will 
not think its duties performed until the law libraries of our State com- 
pare favorably with those of other States. 

As a necessary preliminary to our labors we find that we will want 
catalogues of the different law libraries at Richmond, Wytheville and 
Staunton. These could not be made, as they involved the expenditure 
of funds of the Association ; and we did not understand our powers to 
extend so far. The Committee therefore asks the Association to author- 
ize the application to this object of a sum sufficient to procure and print 
copies of the catalogues of the different libraries named. Independent 
of all other considerations, the possession of such catalogues by the 
members of the Association would be of great advantage ; and perhaps 
a sufficient sum might be realized from their sale to those who are not 
members to reimburse the Association for the expense of printing them. 

But this Committee considers that its title invests it with powers 
larger than that of a mere Committee on a Library. As that title 
implies, the subject of "Legal Literature" falls also within its domain. 
Under this branch of its powers, the Committee believes that it may 
make its reports not merely of momentary interest, but of permanent 
value. There is no more fascinating study than that of legal biblio- 
graphy, or a knowledge of the comparative usefulness of legal publica- 
tions, of the editions which are to be preferred, and of the lives of 
their authors. This is a subject which cannot be easily mastered, for 
want of accessible information. The only works of value which give 
us information upon it are Marvin's Legal Bibliography, good in its 
day, but now more than 40 years old ; Wallace's Reporters, and that 
exceedingly useful book by Charles C. Soule, of Boston, published in 
1883, and called *'The Lawyer's Reference Manual." There is no 
source which gives us any information in ready form of^ the different 
legal publications in our own State. The history of our different State 
constitutions, of our different codes, of our reports and reporters, of 
the treatises on various subjects which have been the production of our pre- 
decessors, may be known to some of us perhaps, but cannot be learned 
except in a fragmentary way. This Committee may be the means of filling 
the want by short treatises on such subjects in its annual reports, which 
will add to the value of the printed proceedings of our Association. 

An important matter for action in this connection is the manner of 
citation of law publications. This is a more important matter than one 
at first thought would suppose. A reference to Soule' s Lawyer's Ref- 
erence Manual (the work above mentioned) will show a list of 150 pages 
of "blind citations," that is, of the different modes of citing works 
used by judges in opinions and text writers in treatises. This Commit- 
tee can render a great service by recommending simple modes of refer- 
ence for Virginia treatises or statutes and by inducing the bar to adopt 
them. We have lately seen the advantage of this in the change of cita-. 
tion of our official reports by substituting the reference to the volume 
and State instead of using the name of the reporter. Impressed with 
the wisdom of that change, this Committee has prepared and herewith 
submits a draft of a statute introducing the same system in the publica- 
tion of the Acts of Assembly. It is the more necessary in this case. 
There is now no source in easy reach from which the lawyer may ascer- 
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tain whether his set of the Acts of Assembly is complete. When he sees 
upon his shelves his Acts of i88i-'2 and i883-'4 contiguous, he may 
perhaps recollect that the gap is accounted for by the fact of biennial 
sessions. When, however, he. finds that the same state of affairs exists 
as to the acts of 1853-4 and i855-'6, he does not feel so sure, and can 
not help suspecting that some brother of the bar has borrowed one of 
his books and forgotten to return it. Then when an extra session is 
held, another element of confusion is added. This draft of a statute 
proposes the remedy, and undertakes to furnish an accurate and official 
list of the Acts of Assembly. It provides that they shall in future be 
numbered consecutively in arabic numerals, both regular artd extra 
sessions, and that ihis simple mode of citation shall be substituted for 
the present long and cumbrous mode of citation by the year. 

This Committee also believes that a literary turn may be given to its 
labors which is wider even than the discussion of books and statutes. 
They believe that an attractive feature of their report might be a brief 
biography of deceased brethren who have preceded us. We must all 
realize how narrow and short-lived is the fame of One who is strictly a 
lawyer. He may be a giant among his contemporaries, his talents and 
character may command the admiration of the bar and bench of his own 
State ; but, unless he becomes a judge and imparts to his opinions the 
magic which seems to come from printing, or unless he neglects his law 
and takes to politics, his fame dies with him. Even in his life he is 
known only in the circle of his own profession, perhaps only among the 
bar of his home. He may be listened to with pleasure and profit by an 
appellate court or a trial court whilst with learning arid logic he eluci- 
dates some abstruse legal question ; and yet the public will not appre- 
ciate him during life and will forget him after death. His speeches and 
learning will die with him ; for no enduring record is kept of them. 
How litile we know of the great lawyers of our own State who have not 
entered politics or have not been promoted to the bench. How little 
do we know even of the best of our Sta'^e judges. The reports of this 
Committee, we conceive, may be made the means of making in endur- 
ing form a record of the virtues and abilities of some of our great pre- 
decessors and paying them the tribute of honorable and reverent men- 
tion. A short life of some great Virginia lawyer — and as Virginians 
we are proud to say that there is no lack of names from which to make 
the selection — will, we doubt not, be acceptable when embodied in the 
report; and we regret that the absence of that member of our Com- 
mittee who was to prepare such a sketch for our report of this year 
deprives it of this feature. 

Your Committee has been thus full in this the first report because, 
unlike the other Committees whose reports are necessarily dictated by 
special circumstances as they occur each year, its work from year to 
year wiU be very similar and will follow to a certain extent a general 
and constant plan ; and the Committee thought it important to show 
at some detail its possibilities for usefulness and interest, so that our 
successors might have a basis upon which to develop future reports and 
more extensive plans. To them we leave their full development. 
Respectfully submitted, 
' RoBT. M. Hughes, Chairman, 
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AN ACT TO PROVIDE A CONVENIENT LIST AND EASY MODE OF CITATION OF THE ACTS 

OF ASSEMBLY. 

B^ it enacted by the General Assembly of the State of Virginia^ I. That the follow- 
ing 'list contains the acts of Assembly of this State, and the publications herein named 
may be cited in the courts as evidence of the existence of such acts ; and such citation 
may be by the volume as hereinafter set out : 

Hening's Statutes at Large, vol. I Sessions Acts, vol. I 

Hening's Statute at Large, vol. 2 Sessions Acts, vol. 2 

Hening's Statute at Large, vol. 3 Sessions Acts, vol. 3 

Hening's Statute at Large, vol. 4 Sessions Acts, vol. 4 

Hening's Statute at Large, vol 5 Sessions Acts, vol. 5 

Hening's Statute at Large, vol. 6 Sessions Acts, vol. 6 

Hening's Statute at Large, vol. 7 Sessions Acts, vol. 7 

Hening's Statute at Large, vol. 8 Sessions Acts, vol. 8 

Hening's Statute at Large, vol. 9 Sessions Acts, vol. 9 

Hening's Statute at Large, vol. 10 Sessions Acts, vol. 10 

Hening's Statute at Large, vol. II Sessions Acts, vol. ir 

Hening's Statute at Large, vol. 12 Sessions Acts, vol. 12 

Hening's Statute at Large, vol. 13 Sessions Act-, vol. 13 

Shepherd's Continuation of Hening, vol. I Sessions Acts, vol. 14 

Shepherd's Continuation of Hening, vol. 2 Sessions Acts, vol. 15. 

Shepherd's Continuation of Hening, vol. 3 Sessions Acts, vol. 16 

Acts of i8oH-'9 Sessions Acts, vol. 17 

Acts of i8o9-'io Sessions Acts, vol. 18 

Acts of l8io-'ii Sessions Acts, vol. 19 

Acts of 1811-12 Sessions Acts, vol. 20 

Acts of 1812-13 Sessions Acts, vol. 21 

Acts of i8i3-'i4 Sessions Acts, vol. 22 

Acts of I8i4-*I5 Sessions Acts, vol. 23 

Acts of I8i5-'l6 Sessions Acts, vol 24 

Acts of I8i6-*I7 . Sessions Acts, vol.25 

Acts of i8i7-'i8 Sessions Acts, vol. 26 

Acts<f i8l8-'i9 Sessions Acts, vol. 27 

Acts of i8i9-'2o Sessions Acts, vol. 28^ 

Acts of i820-'2i Sessions Acts, vol. 29 

Acts of i82i-'22 Sessions Acts, vol. 30 

Acts of i822-'23 . . . . , Sessions Acts, vol. 31 

Acts of i823-'24 Sessions Acts, vol, 32 

Acts of 1824-25 . Sessions Acts, vol. ^-^ 

Acts of 1825-26 Sessions Acts, vol. 34 

Acts of i826-'27 Sessions Acts, vol. 35 

Acts of i827-'28 Sessions Acts, vol 36 

Acts ot i828-'29 Sessions Acts, vol. 37 

Acts of i829-'3o Sessions' Acts, vol. 38 

Acts of i830-'3i Sessions Acts, vol. 39 

Acts of 1831-32 Sessions Act , vol. 40 

Acts of i832-'33 Sessions Acts, vol. 41 

Acts of i833-'34 Sessions Acts, vol. 42 

Acts of i834-'35 Sessions Acts, vol. 43 

Acts of 1835-36 Sessions Acts, vol. 44 

Actsof 1836-^37 (including extra Sessionof June 12-24,1837.) Sessions Acts, vol. 45 

Acts of 1838 (extra session, Jan. i-April 9) Sessions Acts, vol. 46 

Acts of 1839 (Jan. 7-April 10) • Sessions Acts, vol. 47 

Acts of i839-'40 Sessions Acts, vol. 48 

Acts of i840-'4i Sessions Acts, vol. 49 

Acts of i84i-'42 Sessions Acts, vol 50 
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Acts oi 
Acts oj 
Acts ol 
Acts oi 
Acts oi 
Acts 01 
Acts ol 
Acts oi 
Acts o; 
Acts oi 
Acts oi 
Acts oi 
Acts 0] 
Acts 01 
Acts oi 
Acts 01 
Acts oi 
Acts oi 
Acts oi 
Acts oi 
Acts oi 
Acts oi 
Acts ol 
Acts ol 
Acts oi 
Acts oi 
Acts oi 
Acts ol 
Acts oi 
Acts oi 
Acts oi 
Acts oi 
Acts ol 
Acts ol 
Acts oi 
Acts Oi 
Acts ol 
Acts oi 
Acts ol 
Acts ol 
Acts oi 
Acts oi 
Acts ol 
Acts oi 
Acts o: 
Acts ol 
Acts oi 
Acts oi 



842-' 43 Sessions ActSj 

843-*44 Sessions Acts, 

844-'45 . Sessions Acts, 

;^45-'46 Sessions Acts, 

846-'47 Sessions Acts, 

847-48 Sessions Acts, 

848-'49 Sessions Acts, 

849-'5o (extra and regular sessions) Sessions Acts, 

850-'5i Sessions ActSj 

852 Sessions Acts, 

852-'53 Sessions Acts, 

853-54 Sessions Acts, 

855-'56 Sessions Acts, 

857-58 Sessions Acts, 

859-60 Sessions Acts, 

861 and Ordinances of Convention (Richmond) . . Sessions Acts, 
86l-*62 (Richmond) Sessions Acts, 

862 (extra session, Richmond) Sessions Acts 

862 (called session, Richmond) Sessions Acts 

863 (Richmond) Sessions Acts, 

863 (called session, Richmond) Sessions Acts. 

863-64 (Richmond) Sessions Acts, 

861 (Wheeling) Sessions Acts, 

861-62 (Wheeling) Sessions Acts. 

862 (extra session May 6-' 13, Wheeling) .... . Sessions Acis, 
86 2-' 63 (extra session. Wheeling) ....... Sessions ActSj 

863-'64 (Alexandria! ... Sessions Acts, 

864-' 65 (Alexandria) Sessions Acts, 

865 (extra session) Sessions. Acts, 

865-'66 . Sessions Acts, 

866-'67 Sessions Acts, 

869-'7o Sessions Acts. 

87o-'7i Sessions Acts, 

87i-'72 Sessions ActSj 

872-'73 Sessions Acts, 

874 Sessions Acts, 

874-'75 Sessions Acts, 

875-'76 Sessions ActSj 

876-'77 , Sessions Acts 

877-'78 Sessions Acts, 

878-79 Sessions Acts, 

879-'8o Sessions ActSj 

88i-'82 (regular and extra sessions) Sessions Acts, 

883-'84 Sessions Acts, 

884 (extra session) Sessions Act? 

885-86 Sessions Acts, 

887 (extra session) Sessions ActSj 

887-'88 Sessions Acts. 



vol. 51 
vol. 52 
vol. 53 
vol. 54 
vol. 55 
vol. 56 
vol. 57 
vol. 58 
vol. 59 
vol. 60 
vol. 61 
vol. 62 
vol. 63 
vol. 64 
vol. 65 
vol. 66 
vol. 67 
vol. 68 
vol. 69 
vol. 70 
vol. 71 
vol. 72 
vol. 73 
vol. 74 
vol. 75 
vol. 76 
vol. 77 
vol. 78 
vol. 79 
vol. 80 
vol. 81 
vol. 82 
vol. 83 
vol. 84 
vol. 85 
vol. 86 
vol. 87 
vol. 88 
vol. 89 
vol. 90 
vol. 91 
vol. 92 
vol. 93 
vol. 94 
vol. 95 
vol. 96 
vol. 97 
vol. 98 



2. All future acts of Assembly, whether regular or extra sessions, shall be numbered 
in arabic numerals on the title page and on the 6ack, in addition to having the year 
of the session, the said numbering to be consecutive, and to begin with number 99. 

3. This act .shall not be construed to re-enact any law which has been repealed, or to 
give any of the acts of Assembly contained in the above list any force or validity 
which it did not have before the passage of this act, the sole intent of this act being to 
simplify the mode of citation of the acts of Assembly and to provide a convenient list 
of the same, and also to make the printed copies of the same contained in the above 
list evidence of the said acts. 

4. This act shall be in force from its passage. 
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OFFICERS. 



President. 

R. G. H. KEAN. 

Vice-Presidents. 

S. FERGUSON BEACH, (Piedmont), JOHN H. FULTON, (Southwest), 
CHARLES A. GRAVES, (Valley), Wm. R. McKenney, (Southside), 

RICHARD R. TUNSTALL, (Tidewater). 

Secretary and Treasurer. 

JAMES C. LAMB. 

Executive Committee. 

CHAS. M. BLACKFORD, Chairman. FRANK H. McGUIRE, Secretary. 
MICAJAH WOODS, GEORGE M. HARRISON, 

ALEXANDER HAMILTON, THOMAS S. MARTIN. 



STANDING COMMITTEES. 



(Names in the Order of the Judicial Circuits.) • 

Admissions. 

First Circuit R. R. Prentis . Suffolk. 

Second Circuit George Mason Petersburg. 

Third Circuit J. P. Fitzgerald Farmville. 

Fourth Circuit L. C. Berkeley, Jr Danville. 
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Fifth Circuit N. C. Manson, Jr Lynchburg. 

Sixth Circuit Geo. Perkins Charlottesville. 

Seventh Circuit Geo. L. Christian .... ... Richmond. 

Eighth Circuit A. S. Segar Hampton. 

Ninth Circuit T. P. Bagby West Point. 

Tenth Circuit W. A. Little, Jr Fredericksburg. 

Eleventh Circuit R. A. McIntyre Warrenton. 

Twelfth Circuit W. M. Atkinson Winchester. 

Thirteenth Circuit . . . . T. D. Ranson Staunton. 

Fourteenth Circuit . . . . A. A. Phlegar Christiansburg. 

Fifteenth Circuit W. H. Rolling Wytheville. 

Sixteenth Circuit J. P. Sheffey Marion. 

Seventeenth Circuit. . . . R. A. Ayers Estillville. 

Legislation and Law Reform. 

First Circuit W. W. Old Norfolk. 

Second Circuit W. B. McIlwaine Petersburg. 

Third Circuit Ro. Catle-it Smithville. 

Fourth Circuit J. W. Riely Halifax C. H. 

Fifth Circuit E. C. Burks Liberty. 

Sixth Circuit. S. V. Southall Charlottesville. 

Seventh Circuit F. W. Christian Richmond. 

Eighth Circuit Thos. Tabb Hampton. 

Ninth Circuit Jno. B. Donovan Mathews C. H. 

Tenth Circuit R. H. Cardwell Hanover C. H. 

Eleventh Circuit Wm. H. Payne Warrenton. 

Twelfth Circuit T. W. Harrison . Winchester. 

Thirteenth Circuit . . . . G. M. Cochran, Jr Staunton. 

Fourteenth Circuit . . . . J. H. H. Figgat Fincastle. 

Fifteenth Circuit J. A. Walker Wytheville. 

Sixteenth Circuit J. A. Buchanan Abingdon. 

Seventeenth Circuit. . . . Patrick Hagan . Clinch. 

Judiciary. 

First Circuit T. S. Garneit Norfolk. 

Second Circuit R. B. Davis Petersburg. 

Third Circuit T. N. Wiluams Qarksville. 

Fourth Circuit Berryman Green Danville. 

Fifth Circuit S. Griffin Liberty. 

Sixth Circuit A. K. Leake Goochland C. H. 

Seventh Circuit C. R. Sands Richmond. 

Eighth Circuit R. L. Henley Lightfoot. 

Ninth Circuit W. B. Taliaferro Gloucester C. H. 

Tenth Circuit W. J. Leake Ashland. 

Eleventh Circuit R. T. Scott Warrenton. 



Digitized by LjOOQIC 



OFFICERS AND STANDING COMMITTEES. 63 



Twelfth Circuit 
Thirteenth Circuit 
Fourteenth Circuit 
Fifteenth Circuit . 
Sixteenth Circuit . 
Seventeenth Circuit 



. Holmes Conrad Winchester. 

. W. B. COMPTON Harrisonburg. 

. R H. Logan Salem. 

. S. C. Graham Tazewell C. H. 

. J. J. Stuart Abingdon. 

. R. A. Ayers Estillville. 

Grievances. 



First Circuit R.H.Baker . .Norfolk. 

Second Circuit J. F. West Waverly. 

Third Circuit T. M. Miller Powhatan C. H. 

Fourth Circuit E. W. Saunders Rocky Mount. 

Fifth Circuit J. Thompson Brown Lovingston. 

Sixth Circuit W. B. Pettit Palmyra. 
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MEMORANDUM 



OF 



SUBJECTS REFERRED TO COMMITTEES. 



Resolution of R. T. W. Duke, relating to the printing of catalogues 
of the State Law Libraries. Minutes, p. 27. 

Referred to the Committee on Library and Legal Literature. 

Resolution of Charles M. Blackford, relating to the incorporation of 
the Association. Minutes, p. 27. 
Referred to the Executive Committee. 

Resolution with the second report of the Judiciary Committee, 
relating to certain amendments to the State Constitution suggested in 
Mr. Kean's paper. Minutes, p. 30. 

Referred to the Judiciary Committee. 

Resolution of R. Taylor Scott, relating to Code of Civil Procedure. 
Minutes, p. 34. 

Referred to the Committee on Legislation and Law Reform. 
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CONSTITUTION AND BY-LAWS. 



PREAMBLE. 



The undersigned, members of the Bar of the State of Virginia, in 
Convention assembled at Virginia Beach, in the said State, on the 6th 
day of July, 1888, do hereby constitute and declare ourselves an Asso- 
ciation under the name and for the purposes hereinafter set forth, and 
do make and adopt the following Constitution and By-Laws for the 
organization and government of the said Association. 



CONSTITUTION. 
ARTICLE I. 

NAME. 

This Association shall be called "The Virginia State Bar Asso- 
ciation.** 

ARTICLE II. 
objects. 
This Association is formed to cultivate and advance the science of 
jurisprudence ; to promote reform in the law and in judicial procedure ; 
to facilitate the administration of justice in this State ; and to uphold 
and to elevate the standard of honor, integrity and courtesy in the 
legal profession. 

ARTICLE III. 

MEMBERS. 

1. Active Members, — Those members of the Bar who attend the 
Convention at which this Association is formed, and who shall then 
and there subscribe to this Constitution and pay the admission fee, are 
hereby declared to be members of this Association. 

Any member of the Bar, in good standing, residing and practising 
in the State of Virginia, who shall have been at the Bar of this State 
at least one year, and any teacher in a regularly -organized law school, 
may become a member by vote of the Committee on Admissions, as 
may be provided in the By-Laws, and upon subscribing to this Consti- 
tution, or otherwise signifying in writing his acceptance of membership, 
and paying the admission fee. 

2. Honorary Members, — All judges of the courts of this State who 
are not eligible to membership under the preceding clause of this 
Article, and the judges of the Federal courts who are citizens of Vir- 
ginia, are hereby declared to be honorary members of the Association, 
and shall continue such during their terms of office and no longer. 
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Honorary members shall not be eligible to any office in this Associa- 
tion, but shall be entitled, without the payment of fees, to all of its 
privileges and to participate in its proceedings, except such as may be 
had in connection with complaints against individuals which may be 
made in matters affecting the interest of the legal profession, the prac- 
tice of the law, and the administration of justice. 

ARTICLE IV. 

OFFICERS. 

The officers of this Association shall be a President, five Vice-Presi- 
dents — one to be selected from each of the following five grand divi- 
sions of the Sta^e, viz.: The Southwest, The Southside, Tidewater, 
Piedmont and The Valley — and a Secretary and Treasurer, whose 
duties shall be such as may be prescribed in the By-Laws. They shall 
be elected at the annual meetings hereinafter provided for, except those 
first elected under this Constitution. 

They shall hold office from the adjournment of the meeting at which 
they are elected until the adjournment of the next succeeding annual 
meeting, except those first elected under this Constitution, whose 
terms shall commence upon their election and expire at the adjourn- 
ment of the first annual meeting. The President and the Vice-Presi- 
dents shall be ineligible for re-election until one year after the expira- 
tion of their terms of office. 

The offices of Secretary and Treasurer shall be filled by one person, 
who shall receive as compensation for his services the sum of two hun- 
dred dollars per annum, payable quarterly. 

All elections shall be by ballot. 

ARTICLE V. 

STANDING COMMITTEES. 

There shall be the following Standing Committees of this Associa- 
tion, to be chosen as hereinafter provided, whose duties shall be such 
as may be prescribed in the By-Laws: 

1 . Executive Committee^ to consist of six members. 

2. Committee on Admissions , to consist of seventeen members, one 
to be selected from each of the judicial circuits of the State. 

3. Committee on Legislation and Law Reformy to consist of seven- 
teen members, one to be selected from each of the judicial circuits of 
the State. 

4. Judiciary Committee, to consist of seventeen members, one to be 
selected from each of the judicial circuits of the State. 

5. Committee on Legal Education and Admission to the Bar, to con- 
sist of five members. 

6. Committee on Library and Legal Literature y to consist of five 
members. 

7. Committee on Grievances y to consist of seventeen members, one 
to be selected from each of the judicial circuits of the State. 

The members of the Executive Committee shall hold office as may 
be prescribed in the. By-Laws, and no niember thereof shall be eligible 
for re-election until one year after the expiration of his term of office. 
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The members of all other Standing Committees shall hold office from 
the time of their appointment until the adjournment of the next suc- 
ceeding annual meeting, and until their successors are appointed. 

Such other Standing Committees as shall be deemed necessary may 
be provided for in the By-Laws. 

ARTICLE VL 

ELECTION AND APPOINTMENT OF STANDING COMMITTEES. 

The members of the Executive Committee, except those first elected 
under this Constitution, shall be elected at the annual meetings, in the 
manner provided in the By-Laws. 

The President shall appoint all other Standing Committees as soon as 
possible after the adjournment of each annual meeting, and shall an- 
nounce them to the Secretary, who shall immediately notify the persons 
so appointed. 

ARTICLE VII. 

MEETINGS. 

This Association shall meet annually in the month of July or A ugust 
at such time and place as the Executive Committee may select, and 
those present at such meeting shall constitute a quorum. Such notice 
of the meeting shall be given as may be prescribed in the By-Laws. 

Special meetings may be called at any time by the Executive Com- 
mittee upon such notice as may be prescribed in the By-Laws; and shall 
be called by said Committee at any time upon the written request of 
twenty-five members, upon like notice. At a special meeting no busi- 
ness shall be transacted except such as is specified in the call therefor, 
without the concurrence of at least four-fifths of those present ; and at 
such a meeting forty members shall constitute a quorum. 

ARTICLE VIII. 

FEES AND DUES. 

The admission fee shall be five dollars and the annual dues shall be 
five dollars, to be paid as may be prescribed in the py -haws ; provided, 
that the admission fee shall be in lieu of the annual dues for the current 
year in which it is paid. No member shall be qualified to exercise any 
privilege of membership while his fees or dues remain unpaid. 

ARTICLE IX. 

SUSPENSIONS AND EXPULSIONS. 

Any member may be suspended or expelled for misconduct in his 
relations to this Association, or in his profession, upon conviction 
thereof in such manner as may be prescribed in the By-Laws ; and all 
interest in the property of the Association of persons in any way ceas- 
ing to be members shall ipso facto Vest in the Association. 

ARTICLE X. 

VACANCIES. 

In case of a vacancy in any office it shall be filled by appointment 
of the Executive Committee until the next annual or special meeting; 
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provided y that a vacancy in the office of President shall be filled by the 
appointment of one of the Vice-Presidents. In case of a vacancy in 
any comnaittee it shall be filled by appointment of the President until 
the next annual or special meeting. A person appointed to fill a vacancy 
shall hold the office until his successor is elected or appointed. 

ARTICLE XI. 

ANNUAL. ADDRESSES AND PAPERS. 

At each annual meeting the President shall deliver an address, upon 
some subject to be selected by himself, in which he shall make such 
suggestions as to the work of the Association as he may deem proper. 
An address shall also be made by some lawyer of prominence, not a 
resident of the State, to be invited by the Executive Committee. And 
papers shall be read by not more than five members of the Association, 
to be selected by the Executive Committee as prescribed in the By- 
Laws. 

ARTICLE XII. 

AMENDMENTS. 

This Constitution may be amended by a two-thirds vote of the 
members present at any meeting, provided, that if it be an annual 
meeting, notice of the proposed amendment, subscribed by at least five 
members, shall be given on the first day of such meeting; and if it be 
a special meeting, a similar notice, similarly subscribed, shall be given 
in the call therefor. 

ARTICLE XIII. 

INCORPORATION. 

This Association shall be incorporated under the laws of the State of 
Virginia. 



BY-LAWS. 
I. 

PRESIDENT AND VICE-PRESIDENTS. 

The President shall preside at all meetings of the Association ; he 
shall deliver the annual address and perform all other duties required of 
him by the Constitution or By-Laws. In his absence one of the Vice- 
Presidents shall preside, and, in the absence of all such officers, such 
person as may be called to the chair by the meeting. 

II. 

SECRETARY AND TREASURER. 

The person holding the office of Secretary and Treasurer shall be 
charged with the following duties : 

I . He shall keep full and accurate minutes of the proceedings of all 
meetings of the Association, and of all other matters of which a record 
shall be ordered by the Association ; and he shall carefully preserve its 
archives and transmit them to his successor in office. 



Digitized by LjOOQIC 



CONSTITUTION AND BY-LAWS. 75 

2. He shall, with the aid and concurrence of the President, when by 
the latter deemed expedient, conduct the correspondence of the Asso- 
ciation. 

3. He shall keep at all times a complete and accurate roll of the 
members, officers and committees of the Association, with their 
addresses ; he shall notify new members of their election, and officers 
and members of committees of their election or appointment. 

4. He shall, under the direction of the Executive Committee, issue 
notices of all meetings of the Association, and in case of a special 
meeting shall add a brief note of the object thereof. 

5. He shall, as Secretary, report to the Association at each annual 
meeting, giving a* summary of his transactions during the preceding 
year, and an outline of the business which is to come before the Asso- 
ciation at such annual meeting, so far as it relates to propositions or 
resolutions referred to any special or standing committee at the previous . 
meeting. And he shall be the keeper of the seal of the Association. 

6. He shall collect, and, under the direction of the Executive Com- 
mittee, disburse, deposit or invest the funds of the Association. 

7. He shall keep regubr and accurate accounts in books belonging 
to the Association, which shall be open at alf times to the inspection of 
any member of the Executive Committee. 

8. He shall report to the Executive Committee, whenever so required, 
the amount of money on hand or under his control, and any appro- 
priations or charges affecting the same. 

9. He shall, as Treasurer, make a full and detailed report at each 
annual meeting, showing: (a) The receipts and disbursements of the 
preceding year, suitably classified ; f^.) AH outstanding obligations of 
the Association, and (c.) An estimate of the resources and probable 
expenses for the coming year; and any suggestions he may think 
proper to make. 

10. He shall submit his said report, and all his books, vouchers, 
and papers relating thereto, to a committee to be appointed by the 
Executive Committee at its annual meeting, who shall audit and certify 
said report before its presentation to the Association. 

III. 

EXECUTIVE COMMITTEE. 

1. The members of the Executive Committee first elected under this 
Constitution shall forthwith divide themselves into three classes of two 
members each ; the first class shall hold office for two years after the 
adjournment of the first annual meeting, the second class for one year 
after the adjournment of said meeting, and the third class until the 
adjournment of said meeting; at the said meeting, and thereafter at 
each annual meeting, there shall be elected, by ballot, two members of 
said committee to hold office for three years, and such additional mem- 
ber as may be necessary to fill vacancies, if any; to hold office for the 
unexpired terms of their predecessors. 

2. They shall have the general management of ^he affairs of the Asso- 
ciation, and shall make such regulations and take such action, not incon- 
sistent with the Constitution and By-Laws, as may be necessary for the 
protection of its property. 
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3. They shall audit all accounts against the Association, and no 
money shall be paid out of the treasury except upon a warrant signed 
by their secretary and countersigned by their chairman. 
. 4. They shall, as soon as conveniently may be after their first election 
under this Constituticm, and thereafter as soon as conveniently may be 
after each annual meeting, invite some lawyer of prominence, not a resi- 
dent of this State, to mak^ an address before the Association at its next 
annual meeting, upon some subject to be selected by the person so invited. 
And they shall at the same time select not more than five members of the 
Association to prepare and read papers at the next annual meeting, upon 
subjects- to be chosen by the persons so selected, or such as may be sug- 
gested by the committee. 

5. They shall,' at least sixty days before each annual meeting of the 
Association, select a place, and a time within the months of July and 
August, for holding such annual meeting, and prepare a printed pro- 
gramme of the proceedings to be held thereat. A copy of such pro- 
gramme and a notice of such meetmg shall be mailed to each member 
of the Association by its Secretary. 

6. They shall, at their annual meeting in each year, appoint a special 
committee of three members of the Association to audit and certify 
the accounts of the Treasurer before they are presented to the Associa- 
tion. 

7. They shall secure the services of a stenographer to report the pro- 
ceedings of each annual meeting. 

IV. 

COMMITTEE ON ADMISSIONS. 

1. All applications for membership in the Association shall be in 
writing, signed by the applicant with his full name, and addressed to 
the Comniittee on Admissions. The application shall be endorsed by 
at least two members of the Association, not members of the committee, 
and by the member of the committee from the circuit in which the appli- 
cant resides. 

2. If the application be presented at a meeting of the committee the 
vote thereon shall be by ballot, and every member present shall be 
required to vote ; one negative vote in every five votes cast shall be suf- 
ficient to reject the applicant. 

3. If the application be presented during the vacation of the com- 
mittee the method of proceeding shall be as follows : Upon its receipt 
by any member of the committee he shall forthwith refer it to the mem- 
ber of the committee from the judicial circuit in which the applicant 
resides, whose duty it shall be to diligently enquire as to the character 
and standing of the applicant, and his elligibility to membership in the 
Association. If upon such inquiry he finds the applicant free from 
objection he shall endorse the application favorably; otherwise he shall 
withhold his endorsement and communicate his reasons therefor in 
writing to the chairman of the committee, and forward the application 
to him. If the application be favorably endorsed it shall be referred 
to the chairman of the committee, and if favorably endorsed by him 
and four other members of the committee, including the member from 
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the circuit in which the applicant resides, the applicant shall be declared 
elected, and the secretary of the committee shall notify the Secretary 
of the Association of his election. If the application be returned un- 
endorsed by the member of the committee from the judicial circuit in 
which the applicant resides, or if any member of the committee to 
whom it is referred refuse to endorse it, it shall be filed bv the secretary 
of the committee until the next meeting of the committee. At such 
meeting such application shall be disposed of as provided by section two 
of this Article. No candidate rejected shall be again proposed within 
a year. 

4. No member of the committee shall disclose to any person the dis- 
cussions, statements or votes of any member thereof upon any applica- 
tion for membership; nor shall the committee's decision upon any such 
application be made known to any person other than the applicant. 

5. It shall be the duty of any member of the committee who has 
knowledge of any fact which, in his opinion, disqualifies the applicant 
for membership in the Association, if it be in a meeting of the com- 
mittee, to state such fact to the committee, and if it be in the vacation 
of the committee to withhold his endorsement of the application and 
communicate such fact to the chairman of the committee in writing. 

6. The secretary of the committee shall keep, in a book provided 
for that purpose, a record of all applications for membership in the 
Association, and shall preserve the originals of all applications among ^ 
the archives of the committee. 

V. 

COMMITTEE ON . LEGISLATION AND LAW REFORM. 

1. It shall be the duty of the Committee on Legislation and Law 
Reform to scrutinize carefully all proposed clianges in the law ; to en- 
courage and promote such as appear to be beneficial, and to check, as 
far as possible, all such as appear to be hasty or ill-advised; and to 
consider and recommend to the Association such amendments of the 
law and of judicial procedure as will facilitate the administration of 
justice. 

2. It shall be their duty, if at any time they deem it advisable, to 
cause a special meeting of the Association to be called for the purpose 
of considering pending or proposed legislation. 

VI. 

JUDICIARY COMMITTEE. 

It shall be the duty of the Judiciary Committee to carefully observe 
the practical working of our judicial system, to suggest, invite, enter- 
tain and examine projects and suggestions for changes or reforms in the 
system, and to consider and recommend to the Association such action 
as they may deem expedient. 

VII. 

COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR. 

It shall be the duty of the Committee on Legal Education and Ad- 
mission to the Bar to take into consideration the subject of legal educa- 
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tion and other requisites for admission to the bar, and to recommend to 
the Association, from time to time, such action as they may deem ne- 
cessary to guard the approaches to the profession from persons unfit for 
membership therein by reason of character or preparation. 

VIII. 

COMMITTEE ON LIBRARY AND LEGAL LITERATURE. 

It shall be the duty of the Committee on Library and Legal Litera- 
ture to influence and if possible secure liberal appropriations for the 
different libraries of the Supreme Court of Appeals, and wise disburse- 
ments thereof; to facilitate the convenient use of said libraries by pro- 
viding convenient catalogues of the same and seeing that proper rules 
as to the use of the same be adopted and enforced. They shall also 
have charge of the library of the Association whenever one shall be 
established. And they shall recommend to the Association from time 
to time such action as they may deem expedient. 

IX. 

COMMITTEE ON GRIEVANCES. 

1. It shall be the duty of the Committee on Grievances to hear all 
complaints against members of the Association, and also all complaints 
which may be made in matters affecting the interests of the legal profes- 
sion, the practice of the law, and the administration of justice, and to 
report thereon to the Association, with such recommendations as they 
may deem advisable; and in behalf of the Association institute ana 
carry on such proceedings against offenders and to such extent as the 
Association may order. 

2. Whenever any complaint shall be preferred against a member of 
the Association for misconduct in his relations to the Association, or in 
his profession, the person or persons preferring such complaint shall 
present it in writing to the Committee on Grievances, subscribed by 
the complaining party, plainly stating the Ynatter complained of. If 
the committee are of opinion that the matters therein alleged are of 
sufficient importance, they shall cause a copy of the complaint, together 
with a notice of not less than five days of the time and place when the 
committee will meet for the consideration thereof, to be served upon 
the member complained of, either personally or by leaving the same at 
his place of business during office hours properly addressed to him; 
and they shall cause a similar notice to be served on the party present- 
ing the complaint. At the time and place appointed, or at such other 
time as may be named by the committee, the member complained of 
may file a written answer or defense, and the committee shall proceed 
to the consideration of the case upon such complaint and answer, or 
upon the complaint alone, if no answer is interposed. 

The complainant and the member complained of shall each be 
allowed to appear personally and by counsel. The witnesses shall 
vouch for the truth of the statements on their word of honor. The 
committee may summon witnesses, and, if such witnesses are members 
of the Association, a neglect or refusal to appear may be reported to 
the Association for its action. 
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The committee, of whom at least ten must be present at the trial, 
except that a less number may adjourn from time to time, shall hear 
and decide the case thus submitted to them, and shall determine all 
questions of evidence. 

If they find the complaint, or any material part of it to be true, they 
shall so report to the Association, with their recommendation as to the 
action to be taken thereon, and, if requested by either party, may, in 
their discretion, also report the evidence taken or any designated part 
thereof. 

The Association shall thereupon proceed to take such action on said 
report as they may see fit, provided only that no member shall be 
expelled unless by the vote of two-thirds of the members present and 
voting. 

Before the trial shall commence, the member complained of may 
object peremptorily to any one or more of the committee, not exceed- 
ing five; and the places of those objected to shall be supplied by 
appointment from members of the Association by a majority of the 
remaining members of the committee who are present. 

3. Whenever specific charges of fraud or unprofessional conduct 
shall be made in writing to the Association against a member of the 
bar, not a member of the Association, or against a person pretending 
to be an attorney or counsellor-at-law, practising in this State, said 
charges shall be investigated by the Committee on Grievances; and if, 
in any such case, said committee shall report in writing to the Execu- 
tive Committee that, in its opinion, the case is such as requires fur- 
ther investigation or prosecution in the courts, the Executive Commit- 
tee may appoint one or more members of the Association to act as 
prosecutor, whose duty it shall be to conduct the further investigation 
or the prosecution of such offender, under the instructions and control 
of the Committee on Grievances. 

The reasonable disbursements of the Committee on Grievances for 
expenses incurred in any such investigation or prosecution may be paid 
out of the funds of the Association, under the direction of the Execu- 
tive Committee. 

All the foregoing proceedings shall be secret, except as their publi- 
-cation is hereinbefore provided for, unless otherwise ordered by the 
Association by a two-thirds vote. 



COMMITTEE ON PUBLICATIONS. 

It shall be the duty of the President, on the first day of each annual 
meeting, to appoint a special committee of three members, to be known 
as the Committee on Publications, whose duty it shall be to determine 
which of the papers read at such annual meeting should be published 
with the reports of the Association as hereinafter provided. 

XI. 

COMMITTEE TO RECOMMEND OFFICERS. 

It shall be the duty of the President, on the first day of each annual 
meeting, to appoint a special committee of five members, whose duty 
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it shall be to consider and recommend to the Association suitable 
persons for officers and members of the Executive Committee to be 
elected at such meeting ; but the Association shall not be confined to 
the election of the persons so recommended. 

XII. 

GENERAL POWERS AND DUTIES OF STANDING COMMITTEES. 

Except as otherwise expressly provided, each standing committee 
shall have the following powers and be charged with the following 
duties : 

1. Organization. — They shall organize immediately upon their ap- 
pointment, or as soon thereafter as possible, by electing one of their 
members as chairman and another as secretary. They may adopt regu- 
lations for their own government and proceedings, not inconsistent with 
the Constitution and By-Laws, and subject to revision by the Association. 

2. Meetings, — They ehall meet annually on the day preceding the 
annual meeting of the Association ; special meetings may be called by 
the chairman of any committee whenever in his opinion it may be 
necessary or advisable, and shall be called by him upon the written 
request of a quorum of the committee. At any meeting of the Execu- 
tive Committee, the Committee on Legal Education and Admission to 
the Bar or the Committee on Library and Legal Literature three mem- 
bers shall constitute a quorum ; at any meeting of any other standing 
committee five members shall constitute a quorum. 

3. Records and Archives, — It shall be the duty of the secretary of 
each committee to keep full and accurate minutes of each meeting of 
the committee, and, under the direction of the chairman, conduct its 
correspondence; and to carefully preserve its archives and transmit 
them to his successor in office. 

4. Voting by Correspondence. — They may, by correspondence, con- 
sider and vote upon any matter which might properly come before them 
in meeting ; such correspondence shall be carefully preserved by their 
secretary and a minute thereof entered upon his records. 

5. Annual Reports. — They shall report to the Association at each 
annual meeting, giving a summary of their proceedings since the last 
annual meeting, except such as they are prohibited from making public, 
and making such suggestions relative to their several departments as 
they may deem proper. 

6. Printing Reports in Advance — When any such report contains 
any recommendation for action on the part of the Association it may, 
in the discretion of the committee, be printed, in the manner in which 
the annual reports are required to be printed, and a copy thereof mailed 
by the Secretary of the Association to each member thereof at least 
fifteen days before the annual meeting at which such report is proposed 
to be submitted. 

XIII. 

ADDRESSES AND PAPERS. 

The annual address of the President shall be made on the first day of 
the annual meeting immediately after the Association is called to order 
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by the chairman of the Executive Committee. The address of the per- 
son to be invited by the Executive Committee shall be made at the 
morning session of the second day, and the reading of papers or essays 
shall be on the same day, or at such other time as the Executive Com- 
mittee may determine. 

XIV. 

PUBLICATION OF ANNUAL REPORTS, ADDRESSES AND PAPERS. 

All papers read before the Association shall be lodged with the Sec- 
retary. The annual address of the President, the reports of commit- 
tees, and all proceedings at the annual meetings shall be published in 
the annual reports of the Association ; but no other address made or 
paper read or presented shall be published except by order of the Com- 
mittee on Publications, or of the Association. 

Extra copies of reports, addresses and papers read before the Associa- 
tion, not exceeding two hundred copies of each, may be printed by 
order of the Committee on Publications for the use of the authors thereof. 

The annual reports shall be published by the Secretary, under the 
direction of the Executive Committee, and a copy thereof deliveredjto 
each member of the Association. 

XV. 

CURRENT YEAR. 

The current year of this Association shall commence with the ist 
day of July of each year, and end with the 30th day of the following 
June. 

XVI. 

COLLECTION AND NON-PAYMENT OF FEES AND DUES. 

The admission fee (except from those persons declared to be mem- 
bers by Article III of the Constitution) shall be payable to the Treas- 
urer within thirty days after notification of election; and any member 
who shall fail within that time to notify the Treasurer of his acceptance 
of membership and pay the admission fee shall be deemed to have de- 
clined membership, and cannot thereafter become a member except by 
being again regularly elected. 

The annual dues shall be payable to the Treasurer on or before the 
ist day of September of each year, beginning with the ist of September, 
1889. If any member fail to pay said dues when payable the Treasurer 
shall immediately forward to him an extract from this By-Law, with 
notice that if his default shall continue for thirty days his name will be 
dropped from the roll of members; and if said dues be not paid on or 
before the ist day of October following, the Treasurer shall report the 
fact to the chairman of the Executive Committee, who shall order the 
name of such member to be struck from the rolls, and he shall there- 
upon cease to be a member of the Association. But upon his written 
application satisfactorily explaining such default, and the payment of 
all dues to the date thereof, the Executive Committee shall have power 
to remit the penalty of this By-Law. 
6 
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XVII. 
RESIGNATIONS. 

Any member may resign at any time upon the payment of all dues 
and charges to the Association, including his annual dues for the cur- 
rent year in which his resignation is tendered : provided there be no 
charges for misconduct pending against such member. 

From the date of the receipt by the Secretary of a notice of resig- 
nation, with an endorsement thereon by the Treasurer that all dues have 
been paid, as above provided, the person giving such notice shall cease 
to be a member of the Association. 

XVIII. 

LIMITATION OF DEBATE. 

No member shall be permitted to speak more than twic^ on any sub- 
ject, and in debate no speech shall exceed five minutes in length. 

XIX. 

ORDER OF BUSINESS. 

At each annual meeting the order of business shall be as follows : 

1. Call to order by the chairman of the Executive Committee. 

2. Opening address of the President, 

3. Appointment of Committee on Publications. 

4. Appointment of Committee to Recommend Officers. 

5. Reports of the Secretary and Treasurer. 

6. Reports of standing committees : 
(a.) Executive Committee, 
(b.) Committee on Admissions. 

(c.) Committee on Legislation and Law Reform. 

(d.) Judiciary Committee. 

(e.) Committee on Legal Education and Admission to the Bar. 

( f. ) Committee on Library and Legal Literature. 

(g.) Committee on Grievances. 

7. Miscellaneous business. 

8. Report of Committee to Recommend Officers. 

9. Election oT Officers. 

10. Election of Members of Executive Committee. 

XX. 

AMENDMENTS. 

These By-Laws may be amended at any annual meeting of the Asso- 
ciation by a vote of two- thirds of those present : provided that written 
notice of the proposed amendment shall be given on the first day of 
such meeting. 



Digitized by LjOOQIC 



APPENDIX. 



1889-1890, 



Digitized by LjOOQIC 



Digitized by LjOOQIC 



ADDRESS 



OF 



WILLIAM J. ROBERTSON, 



F*re®icient of ttie AasociEitiorL. 



Gentlemen of the Virginia State Bar Association : 

I proceed to discharge one of the duties imposed on me by the Con- 
stitution, by making **such suggestions as to the work of the Associa- 
tion * ' as have occurred to me as proper to be made at the present 
time. 

A little more than nineteen years ago an act was passed by the Gen- 
eral Assembly of Virginia, in the following words, viz. : 

'' I. That to the end of promoting uniformity in the practice of the 
courts of this Commonwealth, and brevity and succinctness in all plead- 
ings and proceedings in the said courts, and of preventing expense and 
delays, it shall be the duty of the Supreme Court of Appeals, as soon 
as practicable, to prepare a system of rules to regulate the practice in 
the said courts; to prepare a system, or systems, of pleadings to be used 
in the said courts ; and to prepare the forms of such pleadings and of 
the process to be used in said courts. 

" 2. That the said Court of Appeals, so soon as they shall have pre- 
pared the system of rules and pleadings provided for in the foregoing 
section, shall report their proceedings under this act to the General 
Assembly in order to further legislation in the premises. 

'*3. This act shall be in force from its passage.'' 

The foregoing act was approved by the Governor on the 9th day of 
July, 1870 (see Acts of i869-'7o, chapter 229, page 365); and being, 
by its terms, in force from that day, no better evidence could be 
afforded of the slow pace at which law reform moves with us, than the 
fact that up to the present time no action whatsoever has been taken 
under it. 
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If the Court of Appeals has, at any time since its passage, been of 
opinion that it is inexpedient to make any change in our existing rules of 
practice or system of pleadings, it would doubtless have made an end 
of the matter, as far as it was concerned, by so reporting to the Legis- 
lature. Indeed, we have no reason to suppose that such an opinion is, 
or at any time since the passage of the law has been, entertained by a 
single member of that learned court. 

The common law distinction between different forms of action still 
exists in Virginia, and the case of Taylor V. Rcdnbow, 2 Hening and 
Munford, 423, fairly indicates the danger incurred by a party whose 
counsel may happen to mistake the form of action prescribed for his 
demand. In the case referred to, a plaintiff who had recovered a judg- 
ment for damages for the loss of his leg by the negligent discharge of 
a gun by the defendant, had that judgment reversed, and was turned 
out of court, saddled with the costs of a ten years' litigation, upon the 
sole ground (for no other question was considered by the court, 
although each judge who sat in the case delivered an elaborate opinion) 
that the declaration, which stated fully every fact necessary to sustain 
his claim, was, upon critical examination, found to be in its form a 
declaration on the case instead of a declaration in trespass — which last 
was held to be the action that, upon the facts set forth in the declara- 
tion, ought to have been brought. 

It is true that no party will again suffer for precisely the same cause 
for which the plaintiff came to grief in Taylor v. Rainbow^ for, although 
the decision had stood unquestioned for forty years and upwards, the 
revisors of the Code of 1849, i^ order, as they said, ^^ to prevent the 
reversal of a judgment in future for this cause,' ^ proposed the adoption 
of a provision that "in any case in which an action of trespass will lie, 
there may be maintained an action of trespass on the case." This pro- 
vision was made part of the Code of 1849, ^.nd will be found in the 
same language in the Code of 1887. It will be observed that it does 
not touch the principle on which the case of Taylor v. Rainbow was 
decided, so that it is as much the law now as it was then that if the 
plaintiff has " mistaken his action,'' the court will be (as the judges said 
they then were) "constrained," however "great the hardship" may 
be, to reverse any judgment that may have been rendered in his favor. 

It may be further observed that the statute leaves the plaintiff to his 
fate, if his counsel should suppose an action of trespass 10 be the proper 
one ; and wishing to adhere closely to the rules of the common law, 
which he has been taught to believe are " the perfection of reason," 
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should sue in trespass^ instead of availing himself of the statutory per- 
mission to sue in case, and (as is by no means impossible, for the dis- 
tinctions are very nice) the court should be of the opinion that under 
the rules of the common law, properly understood, an action of trespass 
on the case, instead of an an action of trespass, ought to have been 
brought. Not only is a party under our present system of pleading and 
practice in danger of losing his case, although a good one, in the man- 
ner hereinbefore indicated, but he is also in danger of losing it if his 
counsel should make the mistake of supposing the remedy to be at law, 
when it is in equity only, or vice-versa. 

In an address delivered by him before the Bar Association of the 
State of New York, in November, 1878, Mr. Justice Miller, of the Su- 
preme Court of the United States, made the following statement, viz. : 
"A very distinguished friend of mine, a former Associate of the Bench 
of the Supreme Court [Mr. Justice Davis, who had, a short time before 
the address was delivered, resigned his seat on the Bench to become a 
member of the Senate of the United States, was doubtless the gentle- 
man referred to by Mr. Justice Miller] told me this story : His father 
died when he was very young, and left him some twenty thousand dol- 
lars in personal property, which the executors of the will sold ; and they 
used the money. When he became of age he sued the executors and 
their sureties in chancery, for an accounting, and for the amount due. 
The case came to the Court of Appeals of Maryland, which held, by a 
majority of one, that a suit in chancery could not be maintained, but 
his remedy was at law. He then brought his action at. law, which also 
came into the Court of Appeals, whose membership had been changed, 
and which now held that the proper remedy was a suit in chancery for 
an accounting, and after that an action at law might be maintained on 
the bond." 

A suitor in Virginia may, at any time, meet with the same fate. It 
is difficult to understand how any one can be disposed to adhere to 
forms of procedure under which such results are possible. 

In 1848, a Code of Civil Procedure was adopted in New York, under 
the auspices of the Honorable David Dudley Field, who justly deserves 
to be regarded as the Tribonian of the present age. This Code, not- 
withstanding the opposition it encountered, — all valuable reforms 
encounter opposition — has, as has been truly said of it, "by the force 
of its example made its way around the world.'' It was (as I learn 
from a table of dates cut from a New York newspaper) adopted, in all 
of its material features, in Missouri in 1849; i^ California in 185 1; in 
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Kentucky in 185 1; in Ohio in 1853; in the four provinces of India 
between 1853 and 1856; in Iowa in 1855; in Wisconsin in 1856; in 
Kansas in 1859 ; in Nevada in 1861 ; in Dakota in 1862 ; in Oregon 
in 1862; in Idaho in 1864; in Montana -in 1864; in Minnesota in 
1866; in Nebraska in 1866; in Arizona in 1866; in Arkansas in 1868; 
in North Carolina in 1868; in Wyoming in 1869; in South Carolina in 
1870; in Utah in 1870; in Connecticut in 1879; i° Indiana in 1881. 
It has been adopted in Georgia and probably in other States. It was 
adopted in England and Ireland by the Judicature Act of 1873, ^ind 
since the passage of that act it has been adopted in many of the British 
Colonies. It has been adopted in the Consular Courts of Japan, of 
Shanghai, of Hong Kong and Singapore, between 1870 and 1874. 

There is no instance in which, after its adoption, there has been a 
return to the former system. 

Under these Codes of. Procedure, the distinction between actions at 
law and suits in equity, and the forms of all such actions theretofore 
existing, have been abolished ; and there has been substituted for them 
but one form of action for the enforcement and protection of private 
rights, and the redress of private wrongs, — the same being denominated 
a Civil Action. Relief is granted according to the principles of law 
and equity — legal and equitable relief being granted in the same action. 
All the pleading that is necessary is for the plaintiff to state his case in 
his complaint, in ordinary language, without repetitions; and for the 
defendant, in his answer, to state his defence in like manner. If the 
facts stated are such as call for equitable relief, it will be granted by the 
court as if it were sitting as a Court of Equity. If no equitable relief 
is sought, the court will proceed as if it were sitting as a Court of Law. 

When the English Judicature Act was under discussion, it was 
objected to it that there was grave danger that the result of combining 
legal and equitable rights and remedies in the same action would be to 
displace and supplant, in the administration of justice, equitable prin" 
ciples and doctrines by the more arbitrary rules of law. My own 
opinion is that there is no sufficient reason to apprehend that result in 
Virginia — the same judge having, under our system, for many years 
acted both as a chancellor and as a common law judge, there seems to 
me to be no greater reason to apprehend that our judges will be more 
disposed to give undue prominence to legal rules, when the questions 
are submitted to them in a single action, than they are now when called 
upon as chancellors to prevent or correct proceedings which the rules 
of the common law require to be taken by themselves on the law side 
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of their courts. If, however; there is the slightest ground to apprehend 
that such danger really exists (and from what is said by Pomeroy, in 
the preface to his Equity Jurisprudence, he seems to have been of opin- 
ion that such danger does exist) it should be carefully guarded against 
in any Code of Procedure that may be adopted ; for no deadlier blow 
could be aimed at the administration of justice than to adopt a system 
under which the rules of the common law would be enforced in cases 
in which, under our present system, equitable rules and principles are 
applicable. The supposed danger was effectually averted in England 
by an amendment, which provided that, ** Generally in all matters in 
which there is any conflict or variance between the rules of equity and 
the rules of the common law with reference to the same matter, the 
rules of equity shall prevail. ' ' Out of abundant caution it may be well 
to insert a similar provision in any Procedure Act that may be passed 
in Virginia (it has been done in Connecticut) so as to make it abso- 
lutely certain that the rules and principles which govern courts of chan- 
cery in the administration of justice shall control and modify the com- 
mon law and supply its defects. Not only have Codes of Procedure, 
providing for one form of action in all civil suits, been adopted in the 
States and countries already named by me, but, after thorough discus- 
sion — the subject having been under consideration at three successive 
annual meetings — it was unanimoiisly resolved by the American Bar 
Association at its last meeting, (August, 1888,) *'That in the opinion 
of this Association the preparation of a Code, or Codes, of Procedure 
for the United States Courts, regulating both civil and criminal pro- 
ceedings, is both desirable and practicable.*' And the President of 
the Association was directed to appoint a committee to present the 
matter of said resolution to the proper committee of each House of 
Congress. 

It cannot be doubted that the Legislature of Virginia was acting in 
accordance with the spirit of the age, and, as I think, most wisely, in 
determining to cause a system of pleadings to be prepared for the pur- 
poses indicated in the Act of 9th July, 1870. The mistake made by 
the Legislature was in undertaking to impose the labor of preparing it 
upon our overworked and underpaid judges of the Court of Appeals, 
without relieving them from any of their pre-existing duties. It was 
unreasonable to expect them to do the work, even if, as may well be 
questioned, the Legislature had a right to require it of them ; and the 
only criticism I have to make upon the conduct of the court in the 
matter is because of its failure to say so to the Legislature. The act 
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has for nineteen years remained a dead letter upon the statute book, 
and there is no reason to suppose that, if it is left to the Court of 
Appeals to give it vitality, it will not continue so to stand forever; for, 
in incorporating it into the Code of 1887, the revisors have not only 
omitted the reasons set forth on its face for its passage, but they have 
(properly, as I think,) changed its phraseology so as to confer authority 
merely upon the court to act under it, instead of declaring that it shall 
be the '' duty^^ of the court to do so. 

The questions for this Association to determine are, whether it shall 
do anything, and if anything, what, to aid in carrying into effect the 
will of the people of Virginia, expressed in the Act of 9th July, 1870, 
that there shall be prepared a system of pleadings and procedure by 
which "uniformity in the practice of the courts of this Commonwealth ' ' 
will be promoted; "brevity and succinctness, in all pleadings and pro- 
ceedings in the said courts," secured, and unnecessary "expense and 
delays" prevented. 

One of the objects for which this Association has been formed is, that 
it shall act in such matters ; so that the only question for consideration 
is as to the manner in which to act — unless, indeed, you are of opinion 
that it will be best to adhere to our present system of pleadings and 
procedure. If this is the view entertained by you, no better means of 
preventing any change can be devised than for the Association to decline 
to act on the subject ; but if you agree with me in thinking that it is 
desirable that a change shall be made, and made without further 
delay, in our systems of pleadings and procedure, similar to the change 
that has been made elsewhere by communities bred under laws like our 
own, I respectfully suggest the propriety of instructing our Committee 
on Legislation and Law Reform to take, at once, such action as may 
appear to be best calculated to effect the object in view. 

The task of preparing a suitable Code of Pleadings and Procedure 
will be by no means so difficult as it would have been at the time of the 
passage of the Act of 9th July, 1870. We now have not only the 
numerous Codes that have been since enacted by the Legislatures of 
other States, and the English Supreme Court of Judicature Act, as 
guides for framing it, but we have also the benefit of the decisions that 
have been rendered upon questions arising under them — so that a com- 
petent Commission will have but little difficulty in compiling a Code 
the provisions of which will already have been interpreted by the courts 
or by an unquestioned course of practice under them — thus exempting 
us from the litigation to which the Codes that were first enacted nat- 
urally gave rise. 
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I have no such admiration for the English common law as to be dis- 
contented with the changes that have been made in it in Virginia, or to 
feel apprehension that evil will result from such changes as are likely to 
be made hereafter. All of the changes heretofore made have, as far as I 
am able to recall them, been for the better. The rights of married 
women are much better protected now than formerly. 

I have personal knowledge of a case (having been of counsel in mat- 
ters arising out of it) which illustrates how insufficiently they were pro- 
tected by the common law. A widower, having one child, married a 
lady whose whole fortune consisted of from fifteen to twenty thousand dol- 
lars in money. Soon after the marriage he invested the whole of this 
money in a tract of land, taking the conveyance to himself. 
Soon afterwards he died, leaving little or no estate other than 
this tract of land, which he had paid for with the money 
obtained as above stated by his last marriage — not a dollar otherwise 
belonging to him having been applied to the purchase. He died intes- 
tate, leaving surviving him his child by his first marriage — then an infant 
not more than four or five years old — and his wife, there being no issue 
by that marriage. 

Soon after his death, the guardian of his infant child filed a bill, 
under the statute authorizing the sale of real estate belonging to infants, 
asking for a decree to sell the tract of land, which, as I have stated, 
was all, or nearly all, of the property, either real or personal, left by 
the decedent at the time of his death. A decree was obtained for its 
sale, and it was sold accordingly by a commissioner of the court, bring- 
ing just about the amount that he had paid for it. Two-thirds of the 
purchase money for which it was thus sold was, under an order of court, 
paid over to the guardian to be invested for the use and benefit of his 
ward, and the other one-third to a receiver, appointed by the court, 
who was directed to invest it so that the interest accruing annually 
thereon should be paid to the widow during her life, and the principal 
at her death to be collected and paid to the guardian of the child by 
the first marriage, or to the child himself, if he should then have 
attained full age, for his own use. The widow, of course, has no right 
to complain. *'The court awards it, and the law doth give it." The 
third part of the purchase money having been invested accordingly, 
the interest thereon was regularly collected and paid over to the widow 
for many years. Soon after the child attained full age he died — hav- 
ing never married — leaving only collateral relatives (of whom his step- 
mother, who survived him, was not one) to succeed to his estate. 
After his death the receiver continued to collect and pay over to her 
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the annual interest, to which she was entitled, upon the third of the 
purchase money, until it was lost by an injudicious investment. The 
administrator of her step-son (being required so to do by his collateral 
relatives, who were entitled to his estate) filed a bill to hold the receiver 
liable for the loss of the fund, and succeeded in obtaining a decree 
requiring him to make the loss good, on the sole ground that he had 
not followed strictly the orders of court as to the mode of investment — 
it being conceded, on all hands, that he had acted throughout with the 
utmost integrity and good faith. The receiver's estate (for he died 
while the case was pending in the Court of Appeals) is, as I am 
informed, barely sufficient to pay the amount thus recovered — leaving 
nothing to go to his distributees, of whom the widow was one, he 
being her brother. 

However just may be some of the criticisms to which our Married 
Women's Act may be liable, it certainly possesses the merit of making 
the recurrence of a case like this impossible so long as it remains on 
the statute book. 

The declaration of Jeremy Bentham, that the sagacity shown by 
the most illiterate peasant in the means resorted to by him for the ascer- 
tainment of the truth, when called on to settle disputes and do justice 
between the members of his family, was far superior to that manifested 
by the sages of the law in the means adopted by them to ascertain the 
truth for the purpose of doing justice in judicial tribunals, was fully 
justified by the rules of evidence in force in Virginia when I came to 
the bar, and for many years afterwards. ** Ordinary men seeking for 
information enquire of those who know. Extraordinary men — learned 
men — lawyers, deeply imbued with the wisdom of the past ' ' did, in 
Bentham's day, and until recently, with us — "especially object to 
enquiring of such. ' ' 

By rejecting the evidence of parties to the record, and of other inter- 
ested witnesses, it was in most cases rendered difficult, in many impos- 
sible, to ascertain the facts upon which the decision ought to turn. This 
evil has, to a great extent, been remedied by legislation since the close 
of the civil war. It is now law with us that no person shall be incom- 
petent to testify because of interest, or because of being a party to the 
record ; but this law is made subject to certain qualifiations, one of 
which is, that the competency of husband and wife, as witnesses for or 
against each other, shall still be determined by the rules of the com- 
mon law. 

I respectfully suggest, for the consideration of the Association, the 
expediency of endeavoring to have this qualification removed, and the 
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rule adopted which has been in force in England in civil suits since the 
year 1853 — and has been found (as amended by an act passed in 1869, 
making husbands and wives competent to testify in a class of cases 
excepted from the act of 1853) to work most satisfactorily. 

Under the English law, since the passage of the Amendatory Act of 
1869, husbands and wives stand on the same footing in all respects 
with other persons as to their competency to testify in all civil suits, 
except only that ** No husband shall be compellable to disclose any com- 
munication made to him by his wife during the marriage ; and no wife 
shall be compellable to disclose any communication made to her by her 
husband during the marriage.'* Husband and wife are not permitted 
in England to testify in favor of each other in criminal cases, but they 
would have if the bill introduced in 1884, givii^g an accused party the 
right to testify in his own behalf, had not failed to pass, owing, as is 
said by Taylor, in his treatise on Evidence, to the fact that the session 
of Parliament was brought "to an untimely end,'* by causes in no 
way connected with the bill. 

If our law is changed so as to make husband and wife competent 
witnesses for or against each other in civil proceedings, there is no 
reason why they shall not, at their option, be permitted to testify for 
each other in criminal proceedings, now that the accused is, with us, 
permitted to testify in his own behalf— the same provisions, of course, 
being made as to any presumption against the accused, or comment by 
the prosecuting attorney on a failure to testify, that are now applicable 
to the accused himself in the event of his failure to testify. 

It also deserves consideration whether it will not be well for the Asso- 
ciation to endeavor to obtain the repeal of the exception to the general 
rule by which parties are not permitted to testify because of the death 
or incapacity to testify of the other party to the transaction. No such 
exception exists under the English law which has bten in force since 
the year 1853, and there has been no criticism there upon the failure to 
make it — its omission not having been found to lead to unjust results; 
nor, as I believe (though as to this I do not profess to be accurately 
informed), does any such exception exist in other States, in which 
interested parties have been permitted to testify. Although, at first 
blush, the reason for the inhibition seems plausible, it does not satisfy 
me that it is not best to receive all pertinent testimony, giving to it 
such credit as under all the circumstances it may appear to deserve. 

I beg leave to suggest, for your consideration, the propriety of so 
amending our Constitution as to admit as Honorary Members, during 
their respective terms of office, judges of the Federal Courts, who are 
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citizens of Virginia, the judges of our Court of Appeals and Circuit 
Courts, and such of the judges of the Corporation, Hustings and 
and County Courts as are not permitted to practice, or do not in fact 
practice law — to be entitled, without the payment of fees, to the privi- 
leges of the Association, and to participate in its proceedings, except 
such as may be had in connection with ''complaints** against individ- 
uals ** which may be made in matters affecting the interests of the legal 
profession, the practice of law, and the administration of justice.** 
They and we are members of a common profession, and have in view 
the same end — the administration of justice in the most perfect attairi- 
able manner. They are equally interested with us in all of the declared 
"objects** of the Association; and the only reason why they should 
not be invited to participate in all of our proceedings is, that they may 
be called upon to act judicially in the matters of * 'complaint** brought 
before the Association. By admitting them in the manner proposed, 
intercourse between them and the members of the Bar will be pro- 
moted — the Association will have the benefit of their views and votes 
in coming to a conclusion upon such questions as may be discussed, 
and any recommendations it may make for the accomplishment of the 
objects for which it has been formed will carry with them much greater 
weight, coming from the bench as well as the Bar of the State, than if 
made by the Bar only. 

You have before you, for action upon them at this meeting, the 
^'Code of Ethics,** which, in July last, was laid upon the table and 
ordered to be printed and distributed among the members of the Asso- 
<:iation, and the report of the Committee on " Legal Education and 
Admission to the Bar,** which has, in accordance with a resolution then 
adopted, been since prepared and distributed. Each of these import- 
ant subjects will doubtless receive your most deliberate and careful con- 
sideration. 

Our Constitution declares that "this Association shall be incorporated 
under the laws of Virginia,** but no action appears to have been taken 
to carry this provision into effect. I suggest the propriety of taking 
such action at this meeting, and that the committee charged with the 
matter be instructed to ask for a charter, which, in addition to the 
other powers conferred on the corporation, shall authorize it to insti- 
tute and conduct in its corporate name such proceedings as are now 
authorized to be taken by individuals, with a view to the revocation of 
the license of an attorney. 
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JAMES C. CARTER, 



OK NE>?V YORK. 



PROVINCES OF THE WRITTEN AND THE UNWRITTEN LAW. 



Mr, President and Gentlemen of the Virginia State Bar Association : 

When I was invited to address this Association, which so well repre- 
sents the Bar of this ancient Commonwealth, upon the occasion of its 
annual meeting, I was somewhat perplexed to determine what particu- 
lar topic, if any, should form the theme of my discourse. I might 
have sought to amuse, without taxing your attention, by some slender 
chain of discursive allusion to the trials, the labors, the satisfactions, 
the disappointments and the humors which diversify our professional 
lives; or I might have attempted a discussion of some question of 
greater moment upon which all lawyers ought to hold opinions. 

It finally seemed to me that in speaking, as I was to speak, to a Bar 
always and still distinguished for learning, skill and eloquence, pre-em- 
inently illustrious for its contributions in the past to statesmanship and 
legislation, I should most fitly evince my appreciation of the high 
honor which has been paid to me by accepting the latter suggestion. 

At every step in our professional lives, and from the beginning of 
our preparatory studies, we find ourselves under the necessity, in seek- 
ing to ascertain the law, of prosecuting our inquiries in two quite dif- 
ferent directions. On the one hand we are told that the legislative 
body of the State is the only agency which is clothed with the authority 
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of making laws; and the natural inference from this is that if, upon a. 
question arising in any particular case the statute book is silent, there 
is no law by which it can rightfully be decided. But we find, upon the 
other hand, that in far the greater number of cases the statute book is 
silent, and yet the judicial tribunals are in some manner able to find 
laws, or rules, by which all controversies may be determined. 

To some minds this apparent incongruity has seemed a great imper- 
fection in jurisprudence, and, looking chiefly to the supposed necessity, 
or desirability, that the people at large should know, and know before- 
hand, the laws by which their actions are to be governed, and have a 
participation in making them, they have insisted that this imperfection 
should be forthwith remedied, and that all our laws should be reduced 
by the Legislature to the form of statutes. 

Others, on the contrary, looking to what they conceive to be the 
difficulty, if not the impossibility, of this task, and the obvious unfit- 
ness of our ordinary legislators to frame a complete system of jurispru- 
dence, would confine the action of the Legislature to the cases in which 
it seems necessary that the law should be expressed in writing, and in 
which no difficulties are presented with which men of ordinary intelli- 
gence and learning cannot cope. 

The especial champions of written law are indeed obliged to admit 
that all law cannot be reduced to writing; for, after it is written, it 
must still be interpreted in order to be applied, and such interpretation 
necessarily involves a resort to unwritten rules. We may indeed enact 
rules of interpretation ; but these must themselves be interpreted ; and 
thus those most opposed to unwrittea law find themselves unable to 
wholly dispense with its aid. And so also those who would restrict the 
area over which statutory law should be extended fully admit that a 
large part of human affairs can and should be submitted to the domin- 
ion of written rules. 

I cannot help thinking that much of the contention upon this subject 
has been misdirected; and that inasmuch as both parties admit that 
our law must continue to be in part ^written, and in part unwritten, the 
principal effort should be aimed to elucidate the precise advantages and 
disadvantages which respectively belong to these different modes of 
making, or declaring, law. It may be that such an inquiry may result 
in a conclusion that there are certain parts of the legal system of a 
State which can be best dealt with by written laws ; and that others are 
of a nature which can be successfully treated only by allowing the 
courts to deal with them unfettered by statutory enactments. It is my 
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purpose to offer some suggestions in this direction; and, if my theme 
is worthy of a name, it may be styled **The Provinces of the Written 
and the Unwritten Law. * ' 

There are some obscurities which should first be cleared away in 
order that the real nature of the problem may be well understood. 
What is this thing which we call ''fhe /aw,** and about which we debate 
whether it should be written or left unwritten ? Is it something which 
exists only when men create it, and as men create it, or has it existed 
from all eternity, and from time to time revealed itself to satisfy the 
aspirations, or the needs of the human race? Or is it in part the one, 
and in part the other? 

Undoubtedly, in a very large sense the term law embraces every rule 
which society enforces upon its members, and properly includes all those 
statutes, more or less arbitrary in their nature, which men are constantly 
engaged in making, and as constantly in changing, for the good order, 
peace and comfort of the State. These, are political regulations, and 
constitute but a small part of what is really comprehended under the 
word law. Nor do they make up that department or realm of law which 
principally engages the attention of lawyers, and is held in a sort of 
veneration. by men. What we have chiefly in mind when we speak of 
the law is that body of rules for the regulation of the conduct of men 
in their ordinary transactions with each other, which is enforced by the 
State. These rules make up by far the larger part of our jurisprudence ; 
and it is in relation to these that I start with the inquiry, what is this 
thing which we call ^^ the law /*' Upon subjecting these rules to scru- 
tiny, we at once perceive they are affected with a moral character, — 
that they are, or ought to ht^just. The judge, in the performance of his 
function of declaring the law, seeks for that rule which is dictated by 
what is ci^X^di justice. The office of the legislator in making the law is 
not essentially different. He is at liberty, morally speaking, to make 
that rule only which is in conformity with justice. And what is this 
justice which sits enthroned behind all human enactments and judicial 
decrees? The answers are as various as the theories of morals. Some 
tell us that it is what is agreeable to reason \ others, that it is what tends 
to secure the greatest happiness to the greatest number ; others, that it 
is what a Moral Sense originally implanted in us prescribes. It is here 
that the ultimate identity of Law and Ethics asserts itself, and it is as 
difficult to perceive and state the original foundation of the one as of 
the other. We may push back our inquiries as far as our feeble powers 
7 
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sustain us ; but we are soon lost among the kindred Infinities of the 
True, the Beautiful, and the Good. The masters of human thought, 
after ages of endeavor, are able to carry us but a single step in advance; 
but the steps are nevertheless gradually taken, and we thus approach, 
by slow and almost imperceptible stages, towards that knowledge of 
abstract and absolute justice which human reason will never reach, but 
after which it forever aspires. We may in despair abandon the search 
into this hidden reality ; but let us never forget that it is a reality, or 
become insensible to its transcendant importance. Some ability to 
understand and apply it is given to all ; and we share the possession in 
proportion to the earnestness and fidelity with which we cultivate the 
higher faculties of our nature, and seek to hold converse with the spirit 
of justice. Poor, indeed, will be the law-giver or the judge who does 
not at every step draw inspiration from this fountain, and acknowledge 
that he is not a maker ^ but a seeker, among divine sources, for pre-exist- 
.ing truth. The Bible legend, that the laws which the children of Israel 
were to obey were proclaimed amid the thunders of Sinai before they 
were written on tables of stone, was not a device to secure obedience, 
but an expression of truth, which has been re-echoed by the law-givers 
and jurists of every age. Demosthenes, filled with this lofty concep- 
tion, gives fine expression to it in one of his orations. '* The object 
and end of laws,'* says he, "is to ascertain what is just, honorable, 
and expedient; and when this is discovered, it is declared as a ger>eral 
ordinance, equal and impartial to all. This is the origin of law. It 
is the invention and gift of the gods, the resolution of wise men, the 
general conviction of the State; and hence it behooves every individ- 
ual in society to live in conformity with it.'** 

The brilliant fancy of Cicero, whenever touched by this theme, rises 
into sublimity. With him law is the voice of reason and conscience 
everywhere summoning men to the performance of what is right, and 
commanding them to abstain from fraud and wrong — "not one thing 
at Rome and another at Athens, one thing now and another hereafter," 
but the same in all places and at all times; not something which springs 
into existence for the first time when it is written, but which existed 
before it was written, its origin being coeval with the Divine Intelli- 
gence. * ' Therefore, ' ' says he, ' * the true and fundamental law — whose 

*Orat. I, Contra Aristogit. 
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voice is to command and to forbid — is the right reason of Supreme 
Jove/'* 

The law of which I am thus speaking, and which is the subject 
of these raptuous descriptions, is abstract law — perfect justice. We 
never behold it set down in words. Our most carefully elaborated propo- 
sitions will at some point exhibit their human imperfections. 

** Guest of million painted forms, 
Which in turn its glory warms," 

this subtle essence animates a multitude of formulas, but is grasped 
and held by none. What may be called justice in the concrete — that 
which is actually administered among men — is so much of this abso- 
lute justice as human society is able and fitted at the particular period 
to comprehend and apply. This is one thing with one people, and 
another with another. It is one thing in one state of civilization, and 
another in another. It is exhibited in every degree of rudeness or 
refinement, from the nearly arbitrary decisions of a Turkish Cadi to 
the enlightened judgments of Eldon or Marshall. It grows and 
becomes refined pari passu with the moral and intellectual progress of 
a people, and m its turn reacts upon, and accelerates, this progress. 
All systems of law, therefore, are marked by the peculiar traits which 
distinguish the character of the nation by which they are framed. No 
standard of justice can be upheld in any nation which its people can- 
not comprehend and be willing to enforce. None will satisfy it which 
is not fairly on a level with its existing State of moral and intellectual 
progress. 

*" Est quidem vera lex recta ratio naturae congruens, diffusa in omnes, constans, 
seuipiterna, quae vocet ad officium jubendo, vetando a fraude detetreat, quae tamen 
neque probos frustra jubet aut vetat nee improbos jubendo aut vetando movet. Huic 
legi nee obrogari fas est neque derogari- ex hac aliquid licet neque tota abrogari potest, 
nee vero aut per senatum aut per populum solvi hac lege possumus, neque est quae- 
rendus explanator aut interpres ejus alius, iiec erit alia lex Romae, alia Athenis, alia 
nunc, alia posthac, sed et omnes gentes et 'omni tempore una lex et sempiterna et 
immutabilis continebit unusquisque erit communis quasi magister et imperator omnium 
deus : ille legis hujus inventor, disceptator, lator, cui qui non parebit, ipse se fugiet ac 
naturam hominis aspernatus hoc ipso licet maximas poenas, etiam si caetera supplicia 
quae putantur, effugerit."- (De Republica, Lib III. Cap. XXXII. \ 33). 

<* Erat enim ratio perfecta a rerum natura et ad recte faciendum impellens et a 
delicto avocans, quae non turn denique incipit lex esse, quum scripta est, sed turn, 
quum orta est : orta autem est simul cum mente divina. Quam ob rem lex vera atque 
princeps apta ad jubendum et ad vetandum ratio est recta summi Jovis." (De Legibus, 
Lib. II. Cap. IV. § 10.) 
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I answer therefore the inquiry with which I began by saying that 
what we call ** the law'' is, in any political society, that body of rules 
which springs from and rests upon the social standard, or ideal, of 
justice. And this accords with the approved definition of the civil 
law, ^'Nam quod quisque populous ipse sibijus constituit, idipsius civitatis 
proprium est, vocaturque jus civile, quasi jus proprium ipsius civ- 
itatis V^ The fact that such a standard exists is sufficiently proved 
by the circumstance that we are able to argue with and convince 
each other concerning the rightfulness of suggested rules, which 
could not be unless there was an agreed standard to which our 
arguments could be referred ; and if it be asked how this standard 
is ascertained, the answer is, so far as written laws are concerned, 
by the acts of the legislature. These embody the convictions of 
the representatives of the people. And in respect to the unwrit- 
ten law the social standard of justice is ascertained and declared 
by the judges, who are the experts selected by the people for the 
purpose. It is their function not only to imbue themselves with 
the principles of abstract and theoretic justice, but to become familiar 
with the limitations of these principles springing out of the nature and 
constitution of men — their passions and tendencies — their ignorance 
and weaknesses — their occupations, cares, and anxieties — their thoughts, 
studies, and aspirations. They must know how the principles of jus- 
tice have been before applied, how the application has been received, 
both among the people at large, and the thoughtful and cultivated 
few. The wisdom and usefulness of a great judge are manifested in 
the skill with which he adapts the processes of right, reason and justice 
to the limitations and needs of human society, never declaring a rule 
so far in advance of the public intelligence as to be incomprehensible, 
but aiming always to maintain the highest practical standard, and to 
inspire the popular estimate of law with the sentiments of respect, 
obedience, and reverence. 

The real function of the judge is indicated even by the way in 
which it is sometimes abused, or thought to be abused. It is not 
uncommon that courts even of the highest rank and character are crit- 
icised for a supposed deference to popular opinion. That natural rev- 
erence for the law implanted for the wisest purposes in all human 
breasts inclines men to invest the judicial office with an awful sanctity. 
It erects it into an oracle, and expeqts from it responses unaffected by 
*Just. Inst. I. ii. I. , 
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human passions and strifes. This public sensitiveness is natural and 
salutary; for the social standard of justice, though resting upon public 
opinion, does not rest upon the opinion of the present moment, or that 
of a few, or a class, or even the whole, when heated by passion or 
swayed by interest. It is that settled opinion which belongs to the 
state of moral and intellectual progress which the nation has reached, 
from which men may be occasionally diverted for a moment, but to 
which they will ever return. 

I do not, of course, mean to imply that the judge in ascertaining 
and declaring some particular rule of law, makes any direct inquiry 
into public opinion, settled or otherwise, upon that especial subject. 
The fabric of the national law is a vast system of rules which are the 
product of that opinion, gathered from time to time by the labors of 
his predecessors, aided by the skill and learning of a numerous profes- 
sional body — all of them representing the most advanced thought and 
culture of the time ; and all of them in close intercourse and sympathy 
with the mass of the people. It is here that the social standard of jus- 
tice stands ascertained and declared ; and the function of the judge is 
to apply it, as it has been applied before, or, when new questions arise, 
to determine them according to the analogies which the system reveals 
to him. 

I have defined the law (meaning, of course, the municipal law) as 
being that body of rules for the regulation of human conduct which 
is enforced by the State ; and have shown that it possesses as an essen- 
tial feature a moral character ; that it springs from and reposes upon 
that everlasting and infinite Justice which is one of the attributes of 
Divinity ; • and that it is so much of that attribute as each particular 
society of men is able to comprehend and willing to apply in human 
affairs. I should now turn your attention to the form. in which we find 
these rules, or, perhaps, I may better say, the method by which we 
ascertain them. I need go no further at this point before an audience 
of lawyers than to say that they are either reduced to writing, or left 
unwritten ; and that in the former case they are ascertained by consult- 
ing the statute book (although this simple act is not always of itself 
sufficient for the purpose), and in the latter, by a resort to reported 
decisions, to authoritative text writers, and by the employment of the 
rules of right reason. It is quite necessary for our present purpose that 
a correct general notion should be had as to how much of this body of 
rules is now actually written down in the statute books. It will be 
found to be much less than is commonly supposed. 
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In proceeding with this inquiry I must of course direct attention to 
particular States; but I leave out of view at present such as may have 
adopted to a greater or less degree the scheme of codification ; for the 
expediency of adopting this scheme is the main question. Taking up 
the statute books of New York — the State with which I am most famil- 
iar — although I suppose those of Virginia would exhibit substantially 
the same features — I find a great deal of space occupied by laws mak- 
ing what are called legislative grants, sometimes of land, sometimes of 
corporate franchises, or other privileges, or property, over which the 
State has ownership or control. It will at once be perceived that these 
are not laws in any proper sense — at least, not in the sense in which I 
am now employing that term. They prescribe no rules of conduct 
whatever, and justice or injustice has no more relation to them than it 
has to the contracts which individuals choose to enter into with each 
other. 

A further scrutiny discloses the fact that many more of the enact- 
ments are of a character not essentially different. We find that some 
consist of ordinances dividing the State into various political districts, 
and creating a governmental machinery general and local ; others pro- 
vide for the creation of a great variety of officers. State, County, City, 
Town and Village, and point out their respective duties; others pre- 
scribe the times and methods of electing or appointing such officers ; 
others provide for the establishment and maintenance of highways and 
bridges; others for the support of paupers and the confinement of crim- 
inals; others for the establishment of courts and the regulation of their 
modes of procedure; others for a system of taxation. In short, we 
perceive that the great bulk of these statutes is occupied with provisions 
for the organization of that complex structure which is called the State. 
They are, in fact, like those first referred to, simply corporate acts, and 
do not in their nature differ from the by-laws and ordinances of any 
other corporation. The State is a gigantic and complicated corpora- 
tion, having a vast variety of concerns to manage, which require an 
elaborate organization and elaborate provisions for the benefit of its 
members. All this mechanism is arranged and kept in motion through 
the instrumentality of what are called laws; but very few of them are 
laws for the regulation of conduct, and very few have any direct rela- 
tion to the science of jurisprudence. They do indeed create rights 
and impose duties ; but so do the private contracts and transactions of 
men, and the one no more than the other. 
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We do, however, find one class of enactments which establish rules 
of conduct, and are, in every proper sense, laws. I mean those which 
relate to crimes. But even in respect to these it may be said that the 
direct object is not to establish rules by which justice may be enforced 
in the ordinary transactions of life, but to impose penalties in order to 
secure the peace and good order of the State. In addition to the rules 
which define and punish crimes, those which regulate the transmission 
of the title to property are laid down with some detail, and some few 
provisions are found relating to the rules of civil conduct, and which, 
therefore, belong to the law properly so called ; but they embrace but 
an exceedingly insignificant part of the contents of the statute book. 
It is scarcely an exaggeration to say that nearly the whole of that body 
of law which really prescribes rules of civil conduct, wljich is stamped 
with the moral quality of justice, and which governs the private trans- 
actions of men with each other, is substantially untouched by the 
statute book. 

The great bulk of the statutory law may be justly described, as it is 
described by the Roman jurists, in terms derived from its principal and 
pervading features, 2& public law, -because it relates immediately to the 
organization of individuals into that great public corporation known as 
the State, and provides for the management of its concerns. And, on 
the other hand, that other body of the law which is. not found in the 
statute book, may, from its general character and purposes, be design- 
ated 2& private law. We find it, therefore, to be substantially true that, 
according to the actual division of the provinces of written and unwrit- 
ten law, as they have arranged themselves in the natural growth and 
progress of society, public law alone is in writing, and is always in 
writing; and private law is left unwritten. And what we thus find to 
be true in respect to the law in most of the States of our Union, I 
believe will be found to be true in respect to the law of every other 
civilized State, either of ancient or modern times, the records of which 
are open lo us, so long as independence and national homogeneity 
were preserved in them. Where nations have been conquered, and the 
vanquished has been incorporated with the victor, the latter has some- 
times deemed it necessary to consolidate its realm by compelling uni- 
formity of laws, and this could be done only by displacing the unwritten 
private law of both States by a written code which should be common 
to both. And in the natural growth of great kingdoms and States, by 
the union and consolidation of different provinces, the same motives 
of policy have led to similar results. I must not pronounce with con- 
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fidence upon a question which can be certainly answered only by a 
wider and closer scrutiny than I have had the leisure, or have the abil- 
ity, to make ; but I do not believe that an independent and homogen- 
eous people can be found, who, so long as they preserved those qualities, 
did not have their whole public law in writing, and leave their whole 
private law substantially unwritten. I say substantially, for there are 
occasions in the life of every State for making abrupt changes in the 
body and policy of private law, and such changes can be effected only 
by legislative intervention. 

Has this striking phenomenon that in the natural growth of the law 
of a nation its written statutes are so wholly confined to its public law, 
and its private law is left to be shaped by its judicial tribunals, any 
significance, and what is its significance? Is this the result of chance, 
or caprice, or neglect, or is it the unconscious observance by statesmen 
and legislators of an order and method which nature dictates and which 
science should therefore follow? If it be a wise policy to reduce, so 
far as possible, all law, private as well as public, to a statutory form, 
why has this wisdom not been generally recoe:nized and acted upon ? 
And if this has not heretofore been a. wise policy, is there anything in 
the present state of civilization, or in our present condition and cir- 
cumstances, which makes its adoption expedient now ? 

The question, it will be observed, is not whether we shall leave any 
part of the public law unwritten, but whether private law shall be 
reduced to writing. That public law must be expressed in writing is 
clear at the start, for otherwise it could not exist at all. As I have 
shown, its essential nature is the performance of corporate acts, such 
as can be evidenced only by writing. The doing of corporate acts, 
the organization of the State, its political divisions, its officers and their 
duties, its methods of taxation, its system of highways, could never be 
evolved from the principles of justice by the exercise of reason. They 
are new creations brought into existence for the first time by written 
legislation. The real and only question is whether iht private law, now 
unwritten, should be reduced to writing. 

The importance of this question to the general and permanent inter- 
ests of society will not be doubted. It is a question whicli involves the 
fundamental principles of legislation; and it is one upon which all men 
who have at any time occasion to take part in the business of legisla- 
tion, or in interpreting and applying its results, and especially, there- 
fore, all lawyers should hold correct opinions. It cannot be possible 
that we may choose indifferently the one method or the other in fram- 
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ing our jurisprudence, The differences between them are broad and 
fundamental, and grave consequences must necessarily flow from the 
adoption of the one or the other. 

Those who think that private law should be reduced to writing are 
not agreed as to the extent to which the process should be carried. 
Some go the length of insisting that all law ought to be reduced to stat- 
utory form, so that, should a case arise which should turn out not to be 
covered by some enactment, it should be declared by the courts that 
there was no law applicable to it, and it should be left undecided ! 
Others think that the reduction should be carried as far as the law is 
now settled by judicial decisions ; and that any cases hereafter arising 
not covered by any written rule should be left to be decided by unwrit- 
ten law, as novel cases are now decided ; and finally, there are others 
who think that a codification should be limited to those rules which 
have been so long established that settled forms of expression not likely 
to encounter any necessity of cliange, have become appropriated to 
them. 

On the other hand, those who think that the private law should be 
left in its unwritten form, do not deny that there are from time to time 
occasions when legislative interference with it is necessary. From time 
to time, progress and change in social conditions require corresponding 
changes in the law, which can be effected only through the instrumen- 
tality of statutes ; and there are some branches of the law which have 
both private and public aspects, and which must consequently be dealt 
with to some extent by legislative action. Therefore, between many 
who say that they are in favor of codification, and others who profess 
opposition to it, there may be little difference of opinion, all agreeing 
that written law should be substantially confined to public law. The 
<:ontention lies between those who insist that written law has a general 
superiority for all purposes, and should be extended generally over the 
province of private law ; and those who believe that its proper province 
is confined to public law, and that it should not be extended to private 
law except where special exigencies make it necessary. Between these 
parties the difference is irreconcilable. 

The real question being thus developed, it remains for me, I have 
not the presumption to say, to solve it, but to offer my humble contri- 
bution towards its solution. 

The first step in an inquiry of this character is to ask what advantage 
would be gained by the suggested change ; for I need not say that 
unless it would be reasonably certain to bring about very substantial 
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benefits, it would be very unwise to make an attempt so laborious, 
expensive and hazardous. We should therefore first assure ourselves 
that we have formed no exaggerated estimate of probable advantages; 
and this makes it necessary that I should devote a few words to what 
are commonly suggested as the benefits which would flow from the gen- 
eral codification of our unwritten law. 

One ground upon which the advocates of this scheme usually place 
themselves is this; they say that if the State intends to compel its citi- 
zens to obey any rules, it is but simple justice that a fair opportunity 
should be given to know beforehand what they are, so that men may 
govern their conduct and shape their transactions in accordance with 
them ; but that, as it is now, the mass of men do not know, and can- 
not be made to know, even where to look for a knowledge of those 
laws which are not in writing, otherwise than by seeking professional 
advice; and that this is often wholly impossible, and always unreason- 
able and unjust. They do not pretend that if the laws were written, 
the difficulty would be wholly removed. They admit that many would 
be unable even to read them, a still larger number to comprehend them, 
and that many who could comprehend them would neglect to make even 
the effort. But they insist that a great duty of the State would be dis- 
charged by thus furnishing to all the opportunity of knowledge, and 
that many would gladly avail themselves of the privilege. 

I would not by any means assert that there is no weight in this argu- 
ment; it has indeed much plausibility; but this perhaps tends to exag- 
gerate its real importance. We all know that the great bulk of man- 
kind never read the laws which are written ; and that when any layman 
feels a real necessity for knowing what the law is he is quite as apt to seek 
professional advice in the cases where it is written as where it is unwrit- 
ten. Moreover, there are now abundant means of gaining a general 
knowledge of the unwritten law in books especially adapted to ordi- 
nary unprofessional minds; but how few there are who give them any 
attention. What good reason have we for a belief that laymen would, 
to any considerable degree, seek to learn the law from statutes, when 
they wholly neglect the means already in their hands for gaining that 
knowledge ? 

Another ground upon which the extension of written forms over the 
whole body of law is sometimes urged is that there are many public 
officers, like justices of the peace and others, both judicial and admin- 
istrative, selected from the body of the community, whose duty it is to 
administer many parts of the law, and who are not competent to acquire. 
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and have not the books which enable them to acquire, a knowledge of 
unwritten law. Here again it should be said that the importance of 
this consideration should not be over-estimated. In most of the cases 
referred to the law which such officers are called upon to administer is 
public law, and that is already in writing. And in relation to others 
where there may be occasion to administer private law, as in trials of 
civil cases before petty magistrates, I think it will be found that an 
unlearned man will be far better able to make a correct decision by 
giving his attention to the simple principles of justice as they are under- 
stood by ordinary men, than by attempting to apply statutory rules 
stated in the precise formulas in which such rules must be expressed. 

Again, it is sometimes said that the acquisition of a knowledge of 
the law by students and younger members of the profession would be 
greatly facilitated if the suggested change should be adopted. But I 
need not say to this assemby that there is no short road to the science 
which we profess; that a real knowledge of the law — that alone which 
makes a lawyer — is a knowledge of its purpose, its reasons, its philoso- 
phy, ils methods, its limitations, its spirit; and an age employed in the 
reading of dull statutes would not produce the results which would 
spring from a single year's intelligent study of the actual cases in which 
we find the law discussed, reasoned out and applied to the real trans- 
actions of men. 

It is insisted also that the prodigious and rapidly increasing number 
of books which are now requisite in the practice of law is an evil of 
great magnitude, which of itself necessitates the suggested change. 
This evil is vastly exaggerated. The number of law books does rap- 
idly increase; but so does the number of books relating to all other 
sciences. It is necessary to consult but a small part of them. The 
best workmen is not he who possesses the largest number of tools, but 
he who knows how to use most skillfully the comparatively small num- 
ber of necessary ones. 

The suggested advantages of codification which I have thus far rap- 
idly sketched are not of extreme importance, and it is very doubtful 
whether they would be realized, even if the enterprise were a practicable 
one; but there is another of a far different character. It is insisted by 
the especial advocates of codification that written law has an intrinsic 
advantage over unwritten in this, that it is more certain; and, conse- 
quently, that the suggested change would lead to a diminution in the 
number of suits, and make it easier to decide those actually brought. 
I need not say that if any change in the form of the law affords any 
rational prospect for such a blessing it should be welcomed. 
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All these suggested advantages assume that it is practicable to effect 
a complete codification of the unwritten law ; not simply that some of 
its general principles may be expressed in writing, but that the whole 
body of it can be so expressed without impairing any of the present 
excellence of our jurisprudence, so that the citizen may know before- 
hand the rules by which he is to govern his conduct; so that the present 
multiplicity of law books may be dispensed with ; and so that the judge, 
inferior or superior, may find in the single volume, or half dozen vol- 
umes, of the Code the certain rule by which any controversy may be 
decided. Practicability ^ therefore, and practicability to this extent, 
becomes the main question. 

It has sometimes been urged that if practicability is the real and only 
question it may be speedily determined by ati appeal to the actual fact. 
It has been asked, * * did not Rome have a Code of private law ? Has not 
France a Code? And Prussia, and many other European States?'* If 
those who make this appeal were asked which example they prefer to 
rely upon as an instance of the successful accomplishment of the task, 
they would, with one voice, name that of France. But will they rest 
the question upon that example ? If so, it would be quickly decided. 
No one of the advantages which I have enumerated as being those 
asserted for codification by its advocates has been gained in France ; 
and there is no unprejudiced observer who would not admit that the juris- 
prudence of England, and of the older States of America, was far supe- 
rior to that of France, and pre-eminently so, in the cardinal point of 
certainty. Says Mr. Sheldon Amos, himself an eminent advocate of 
codification, "The greatest possible uncertainty and vacillation that 
have ever been charged against English law are little more than insig- 
nificant aberrations when compared with what a French advocate has 
to prepare himself for when called upon to advise a client.*'* 

And Austin, generally regarded as the most distinguished advocate 
of codification, confesses his inability to find anywhere in human ex- 
perience a successful example of it. This circumstance is sometimes 
explained by saying that the codes which have thus far been framed are 
very imperfect ones ; and that this does not prove that good ones cannot 
be made But it certainly does dispose of the assertion that the prac- 
ticability of reducmg the private law to writing can be proved by a 
reference to actual experience. Whatever else the codes referred to 
may be, or do, they are not successful reductions of the unwritten law. 

*An English Code. By Sheldon Amos, M. A., p. 125. 
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I am arguing about things, not names. There is no doubt that what 
is called 2i Code of the unwritten law has been written, and the same 
thing may be again done ; but what is the real nature of such a Code 
after it is made? That is" the important, question. When any contro- 
versy arises for determination will there be found in the Code a rule 
for its decision, or would it still be necessary to resort to some unwrit- 
ten law? And if it should be found that the Code furnished a rule, 
would it be the same which enlightened justice would declare without 
a code? If it would, then indeed the unwritten law has been reduced 
to writing; but if it would not, then it still remains unwritten, or 
has been superseded by an enactment inconsistent with justice, and 
therefore one which ought never to have been made. 

Perhaps the example of California may be invoked. Such an appeal 
would be still less effective. Look, if you will, through the Reports of 
the judicial decisions in that state, and you will find that the Courts 
there, for the most part, seek for the private law just where we seek 
for it, and the Code is rarely appealed to, except in cases where it may 
seem to declare a conflicting rule. This circumstance is easily expli- 
cable on examining the California Code. It will be found not to 
contain the law, but in the main only a few general rules, which fur- 
nish little aid in the solution of controversies. 

But though ineffective for good, is it equally so for evil ? Upon this 
point we have the weightiest evidence. The late professor Pomeroy, 
the distinguished jurist and head of the Law School of the University 
of California, has made, as was his duty, the operation of the Califor- 
nia Code the subject of close observation ; and, although originally 
inclined to give his assent to the project of codification, he became 
persuaded from actual experience that this Code was having a most 
pernicious effect upon the integrity and certainty of the law, and in a 
series of articles published a few years since in the West Coast Reporter^ 
he sounded the note of alarm.* He pointed out that the errors and 
uncertainties of this scheme were such that they were gradually under- 
mining the law, and. that the consequences would be very grave unless 
some corrective should be applied. His recommendation was that a 
rule for its interpretation should be concerted by the Courts and unhes- 
itatingly applied to it to this effect : to assume a pre-existing law to 
have been in force, prior to the Code, covering all cases, and that the 
Code was an attempt to reduce that to writing and not to change it in 

*We5t Coast ReporUr,VKi\'i.\\\.7Mid.\V, 



Digitized by LjOOQIC 



110 ANNUAL ADDRESS. 

any respect, except where an intent to make a change was manifest 
upon the face of its provisions. What a commentary is this ! It di- 
rectly advises the. assumption that there is another and a better source 
for ascertaining the law, even where it has been reduced to statutory 
form, than the statutes themselves ; in other words, that it is the part of 
wisdom to disregard, so far as possible, the solemn written law of the 
State ! 

So far therefore as the appeal to actual experience goes, it is wholly 
unfavorable to the notion that the reduction of private law to writing 
is practicable. The feat never has been accomplished ; but this does 
not, of itself, prove that it may not be accomplished. If it be within 
the limit of human capacity, it might be wise to make the effort. If it 
be beyond that limit, all attempts must prove worse than abortive. In 
our endeavors to improve the law — and we should never cease these — 
practicable methods only should be employed. True science points to 
these alone. All others will be found productive only of the usual 
fruits of error, ignorance, and charlatanry. Let us then see whether 
the work is, in its nature, practicable. 

What is the task which the codifier of the unwritten law proposes to 
perform ? It is to put in writing the rules of private law. It is to do 
generally for the whole law what the judge does for a very small part 
of it in deciding any particular case, or what the jurist does in com- 
posing a treatise on some particular branch of the law. The procedure 
is necessarily the same in all cases. There is one method only which 
can be pursued. We must therefore closely scrutinize this, and ascer- 
tain what the intellectual process really is. The judge in determining 
any particular case starts with an already acquired knowledge such as 
the law in its then existing condition supplies to him. This consists of 
a body of rules which have been ascertained and declared by his pre- 
decessors from time to time as the result of operations precisely the same 
as that which he is about to perform in relation to the transaction before 
him. His task is simply to examine the transaction; that is, to scruti- 
nize closely all the facts of which it is made up. If he finds that the 
transaction is not materially different from some similar class which has 
before been subjected to judicial examination, he assigns jt to that class, 
and his work is done ; for this class is distinguished by some 
legal rule which really forms it. If, for instance, the case is 
one of an ordinary contract, he assigns it to that class, and the 
legal consequence that it must be performed at once attaches to 
it. If it appears that the contract was made by an infant, he assigns 
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it to another class composed of exceptions of that nature from the first, 
and the legal consequence that it is a voidable contract at once attaches 
to it. What did the judge do to whom the case was first submitted of 
a contract made by an infant .and ratified after he became of age ? He 
observed that it was an infant's contract, and therefore at first it seemed 
assignable to the above-mentioned excepted class ; but he noticed the 
new feature of ratification after full age. He recurred to the instances 
which made up the class of infants' contracts. He found that none of 
them exhibited this feature. He then inquired whether that feature 
was a material one ; that is to say, whether the case ought to go" into 
the same class with the others, or into a new class to be made for it with 
different legal consequences for its characteristic. In this inquiry the 
action of his predecessors supplied him with no controlling guide. He 
was obliged to determine for himself And what was the real problem 
which he had to solve ? Simply this : what does justice require ? He 
was to apply to the case the social standard of justice ; not simply to 
repeat what had been done before, but to make an original application 
of it. He was not, however, without aids which his existing knowledge 
supplied. He found indeed that there was no new consideration for 
the ratification ; but he also found that, in prior cases, the courts had 
enforced promises in the nature of ratification. He found that the 
original consideration was perfect, and the subsequent ratification suffi- 
cient evidence that the original contract was not tainted with any un- 
fairness or imposition. Justice, as he understood it (and his under- 
standing presumably represented that of the society in which he lived), 
required that this contract should be performed ; in other words, that 
a new class be made for such cases. 

What would the codifier have done in reducing to writing the law as 
it was prior to the occurrence of this transaction of a contract made by 
an infant and ratified after maturity? He would have made a rule to 
the effect that all contracts should be deemed binding obligations, thus 
creating a large general class. He would have made another excepted 
class of infants' contracts, declaring these void; and have stopped 
there. His imagination might have suggested to him that at some 
time in the future a case w<Juld arise where an infant had ratified his 
contract after coming of age ; but this is is not probable. How would 
the Courts administering the written rules thus framed by the codifier 
deal with this new case when it arose ? One side would appeal triumph- 
antly to the rule, clear as human language could express, that contracts 
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made by an infant were void. The other would insist that such a doc- 
trine applied to that case would be gross injustice. The answer would 
be that the Court had nothing to do with justice or injustice, but must 
administer the law as it was written. It would be argued upon the other 
side that the written rule did not apply to the case ; that the class was 
not really intended by the legislature to embrace such a case. But the 
answer would be, "is not this an infants' contract? If it be so, it mat- 
ters not how many other features it contains. The law has made one 
class embracing all such contracts and the courts cannot take it out of 
that class and make another without repealing, pro tantOy the written 
law.'' 

Such would be the argument ; what the decision would be, who could 
tell? Utter uncertainty attends all such controversies. The logical 
result is clear. The written rule embraced and decided the case ; but 
the protest of violated right would be very likely to be triumphant, 
and result in expounding away the law in the interest of justice. 

We now perceive that the procedure of making or declaring the law 
of private transactions, whether undertaken by judge, codifier, or 
jurist, consists simply in the examination, arrangement, and classifica- 
tion of human actions according to the legal characteristics which they 
exhibit. It follows that it is an indispensable condition of this proce- 
dure, without which it cannot even be begun, that there should be 
some particular actual transactions to be subjected to observation. 
The fact must always come before the law. Apart from known, exist- 
ing facts present to the mind of the judge, or the codifier, he cannot 
even ask, and still less answer, the question, what is the law? Hence 
the truth which I respectfully submit to you as one which will be found 
entirely decisive of the main question, that private law does not con- 
sist in a series of logical deductions drawn from original definitions and 
capable of existing independently of the material, or moral world, but 
is simply the arrangement and classification of facts — that is to say, it 
is a science founded upon the observation of facts, and subject to the 
conditions which attach to such sciences. 

One conclusion, therefore, is easily demonstrable ; and that is that 
it is impossible to write down the law applicable to any future transac- 
tion, because it is impossible to know the law applicable to any future 
transaction. This can be discovered only by subjecting the features of 
the transaction to scrutiny, which cannot be done until it is actually 
present to the mind. Our power to subject objects to a scientific class- 
ification being necessarily limited to those which are submitted to obser- 
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vation, the jurist, or the codifier, can no more classify future human 
transactions, and, consequently, can no more frame the law concern- 
ing them, than the naturalist can classify the fauna and flora of an 
unknown world, 

We may indeed imagine future transactions, and, by classifying them, 
make the law for them ; but the world we thus deal with is an imaginary 
world, and the law we thus create should be regarded as imaginary law. 
If we attempt to make it real law by enacting it, it will prove just and 
efficient in its operation precisely in proportion as our imaginary world 
shall correspond with the real one as the future reveals itself; and I 
need not argue to intelligent minds that it will not be likely to thus 
correspond in any instance. We may indeed attempt to force this 
imaginary law upon the future transactions of an actual world ; but it 
will not be law in any just or respectable sense. It will not be justice. 
It will be a mere arbitrary rule. It will not be an application of the 
social standard of justice to the transactions of men which, as I have 
many times pointed out, is the end and aim of jurisprudence. So far, 
therefore, as future transactions are concerned, codification is not sim- 
ply morally impracticable, but philosophically impossible. 

We now perceive more clearly the radical distinction between un- 
written and statutory rules as applied to private law. They both assume 
to be the rules by which the private transactions of men are to be gov- 
erned. The former takes the transactions of the past, and, by classi- 
fying them, makes its rules; but it makes them provisionally orAy. It 
declares that they are binding upon the courts only so far as respects 
transactions substantially like those from the examination of which the 
rules have been framed. In respect to future cases which may wear 
different aspects, it suspends judgment. It leaves these to be examined 
and classified as they arise, when and when only, their features can be 
subjected to examination. But written law affirms that it has made an 
absolute classification of all possible transactions ; and its rules are not 
subject to change or modification however ill- adapted they may prove 
to be to the business of the future to which they are to be applied. It 
refuses to proceed any further with the scientific method of examining 
and classifying transactions according to their actual features. It in- 
sists that however useful that process may have been in the past, it shall 
now cease. It declares that science has finally performed her task — is 
now funcia officio. It says to that desire — the highest and holiest which 
inhabits the human breast — the yearning to do justice — '* Be still!'* 
Reason, Science, and Conscience, so far as they are operative in the 
8 
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law — their native, especial, and supreme realm — ^are struck with instant 
and absolute paralysis. 

These are, I am aware, strong assertions ; but, unless what I have 
said is erroneous, they are called for and justified. If the various 
schemes for codification do really purport, and have the effect, to make 
rules for human conduct operative upon future cases, the legal and 
moral features of which have not been, as they cannot be, subjected to 
scrutiny, I have not misrepresented them. But some may say that rea- 
sonable codifiers intend to so frame their rules that if m^y be seen 
that they are not designed to apply to novel cases, and that an 
opportunity is thus given to the courts to limit their application. But 
this suggestion ignores the radical distinction between written and un- 
written law. It is, indeed, the characteristic of the latter that its rules 
are provisional only, and do not govern novel cases presenting mate- 
rially different aspects ; and if the codification is designed to effect 
nothing more, it accomplishes nothing. It would be simply a digest. 
But the characteristic feature of a written and enacted rule is that it 
governs all cases falling within the scope of its language, whether they 
are novel or otherwise.' If the design should be that they should not 
thus apply to all cases, how is it to be known what cases were intended 
to be excepted from them ? Certainly it cannot be supposed that it 
was contemplated that no cases happening in the future should be gov- 
erned by them, for that would deprive the rules of their whole charac- 
ter as laws. Laws are made for the future, not for the past. If it be 
suggested that the rules are to be limited to such cases as are similar in 
all material respects to past ones, I agree that, by such limitation, if it 
can be made, much of the mischief would be obviated. But how are 
we to know that this was really the legislative intent ? There is no 
indication of it on the. face of the enactments. And how is the simi- 
larity to be ascertained? And if, by such a limitation, the principal 
mischief apprehended by the opponents of codification would be ob- 
viated, how much of the benefit which its friends expect from it would 
be gained ? We should stand at the same point where we were before 
codification, except that we should have introduced a new rule for the 
interpretation of written law, which would throw that law into utter 
confusion, and rob it of its supreme excellence .in its own true prov- 
ince, — that of public law; for it is essential there that written law be 
interpreted and applied exactly according to its language, without refer- 
ence to any consideration of novelty in the cases. And such applica- 
tion works no injury there, for public law is not concerned with rules 
of conduct, nor doesi it depend upon exact justice. 
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But, if those who propose to codify the private law are really sincere 
in the suggestion that they do not intend to touch novel cases, but to 
leave them to be decided as they would now be decided, they will cer- 
tainly agree that it is highly important that this intent should be plainly 
expressed in the law itself, and they could not object to the addition of 
a clause something like this: "This Code of law is not to be inter- 
preted as applying to future cases when they differ in material respects 
from those which have been made the subject of judicial examina- 
tion!*' This is the re duetto ad absurdum of codification. The pro- 
cess has been carried as far as it can be, and yet the law is left in the 
same condition in which it stood before ; provided the rules as result- 
ing from past transactions have been correctly expressed in the written 
forms, which, to a greater or less extent, will be found not to be the 
fact. No ; those who insist that the body of the private law shall be 
expressed in writing really seek to make rules for all future cases. Their 
real purpose is to stop the processes of reason and to substitute in the 
determination of particular cases the simple inquiry "'what has been 
written ? " in the place of " what is right ? ' ' Their great apostle Jeremy 
Bentham had the courage of his convictions. He clearly perceived 
that a Code of private law could not co-exist with any permission to a 
judge to look outside of the Code for a rule, even when deciding novel 
cases. His view was, hit or miss, to force a statutory rule upon man- 
kind and compel submission to that. His notion was that if he 
could only get rid of that disposition to decide controversies as the 
common law decides them, a written Code would work and be a bless- 
ing. In his own language, "All plain reading; no guess work; no 
argumentation; your rule of action — your lot under it lies before 
you.'* He addressed a long letter to the People of the United States 
and advised them thus : ' * Yes, my friends, if you love one another — 
if you love each one of you his own security — shut your ports against 
our common law as you would shut them against the plague. Leave 
us to be ruled — us who love to be thus ruled — by that tissue of im- 
posture."* 

And the following are his views of what should accompany a Code 
in order to preserve it. There can be no doubt of the necessity of such 
safeguards : — 

" For this purpose it will be necessary to forbid the introduction of all 
unwritten law. It will not be sufficient to cut off the head of the 



* Bentham's Works, Edin., 1843, Vol. IV., p. 504. 
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hydra; the wound must be cauterized that new heads may not be 
produced. If a new case occur, not provided for by the Code, the 
judge may point it out, and indicate the remedy; but no decision of 
any judge, much less the opinion of any individual, should be allowed 
to be cited as law, until such decision or opinion shall have been embod- 
ied by the legislature in the Code."* 

Here we have it that every case falling under the rules of the Code 
is to be decided rigidly according to such rule, whether the case was in 
the mind of the codifier or not ; and novel cases for which the Code 
furnishes no rule, are to be left undecided I A controversy left unde- 
cided ! This is anarchy pure and simple. But bad as anarchy is, it is 
not so bad as to decree that a case shall be decided by a rule plainly 
contrary to justice. 

It may be suggested, however, that even Bentham and the codifiers 
do leave some room for the operation of science and reason by indulg- 
ing the notion that as defects in the Code are discovered, the legisla- 
ture can be appealed to to make amendments ; and thus that science 
and reason, otherwise indeed silenced, might be employed in watching 
over the operation of the Code, and, where the classifications effected 
by it were found to be erroneous, in suggesting amendments to the let- 
ter of the law. I am well aware of the imperfection of all human con- 
trivances and of the frequent need of amendment in which the best of 
them stand. But desperate indeed must be the necessity for legislation 
which justifies the passage of a bad law merely because it may be 
amended. Every written law prescribing rules for conduct carries 
with it the assertion that it is just, and refuses to be questioned. So 
far as its operation goes, it sternly silences the voices of science and 
reason. Those voices can be heard only in opposition to the law; and 
if they succeed through the operation of amendment in being heeded, 
it is but for a brief moment, and then only upon the hard condition 
that they condemn themselves to an indefinite future silence. But, 
further than this, the remedy of amendment always comes too late. 
The mischief is done, and cannot be repaired. The judgment has 
been rendered and must be satisfied ; or, if not rendered, it must be 
determined according to the unamended law. All that the amendment 
effects is the prevention of future wrong of that precise nature, leaving 
however the possible stock of future wrongs wholly undiminished and 
equally irreparable when they arise. 

* Vol. III., p. 209. 
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But some, while admitting these views concerning the inability of 
making right provision for future cases by written law, may still be in- 
clined to think that the evil which would flow from an attempt in this 
direction is exaggerated. They may ask, ** is it after all true that the 
number of future cases which would be ill disposed of by written 
rules would be very large ? Is it not true that human experience has 
nearly exhausted the possibilities of social life in the exhibition of 
phenomena? Are not the transactions of men substantially repeti- 
tions of each other, not indeed in every minute particular, but in 
their material features — those which stamp them with their legal char- 
acter? And therefore will not rules drawn from a classification of 
known facts work out justice in nearly every instance, leaving the 
occasional miscarriages so -small in number as to amount only to one 
of those minor imperfections from which no human institutions are 
exempt ? ' * 

A greater error than that which is thus suggested could scarcely be 
indulged. It is in new cases that nearly all the difficulty in ascertain- 
ing and applying the law arises. The great mass of the transactions of 
life are indeed repetitions of what has before happened — not exact 
repetitions, for such never occur — but repetitions of all substantial fea- 
tures. They have once or oftener been subjected to judicial scrutiny 
and the rules which govern them are known. They arise and pass 
away without engaging the attention of lawyers or the courts. The 
great bulk of controversy and litigation springs out of transactions 
which present material features never before exhibited, or new combi- 
nations and groupings of facts. It is here that doubt and difficulty 
make their appearance. It is not that the case is generally wholly 
new ; but that the grouping of facts of which it is made is new. It is 
not that no rule is known which is applicable to the transaction ; there 
may be many which have a bearing upon it. Several different rules — 
all just in their proper sphere — are competing with each other for su- 
premacy. The question is not whether the rules are right or wrong ; 
they may all be right ; but which must give way to the other ; or 
whether a modified and partial operation must not be given to all, or 
some. It would be a fatal error to force upon such transactions a rule 
which had arisen out of different ones. It would be sacrificing justice 
for the sake of uniformity, whereas diversity is everywhere the charac- 
teristic of justice. The standard of justice must be applied to human 
affairs. This means that it must be adapted to human affairs ; for oth- 
erwise it is not applied. 
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Systems of law must be shaped in accordance with the actual usages 
of men. It is a folly to suppose that unbending rules can be made be- 
forehand, and men be disciplined to learn them and adapt the business 
of life to them. Just and beneficent law makes itself the servant, not 
the master, of human intention. It is to a very limited extent only, 
and in respect only to matters in which the question of justice or in- 
justice is comparatively unimportant, that men can perceive and recog- 
nize the superior advantage of a rigid and uniform rule. They have 
never endured, and they never will endure, that the important ques- 
tions which affect liberty, property, and reputation should be decided 
upon any other rules than those based upon the everlasting foundation 
of truth and right ; or so much of that everlasting foundation as the 
wisest and best of mankind are able to comprehend and apply. No ; 
it is in respect to future transactions that the great mass of uncertainty 
in the law is met with. It is with these that the courts are incessantly 
engaged, and it is here also that the infinite superiority of unwritten 
law is manifest. Both systems are based upon the wisdom of the past ; 
but unwritten law wj^j that wisdom as d^ guide ; written law erects it 
into a dictator. The one is in chains ; the other is free. 

The notion that society ever has reached, or ever will reach, a state 
of equilibrium and rest, so that the transactions of to-morrow will be 
mere repetitions in substance of the transactions of to-day, is a vain 
illusion. There is no part of the universe which is not forever under 
the dominion of change, and nowhere does it proceed with such ac- 
tivity as in the realm of man. The discussion of codification began 
something like a centuary ago, but what previous epoch in the history 
of mankind has been so crowded with the phenomena of change and 
the achievements of progress ? 

It is a habit not merely of ignorant men, but of some who ought to 
know better, to rail at this necessary uncertainty of the law, as if it 
were the fault of lawyers or judges, or of the system of our jurisprudence, 
and not inherent in the order of nature. Where is certainty found ? 
Is the science of ethics certain, or of politics, or of religion ? If the 
highest human intelligence should frame to-day a definitive code of 
morals, or of politics, how much would it aid us in solving the many 
problems which the future would continually unfold ? There is indeed 
no department of moral science in which there is less of uncertainty 
than in the law ; none in which the solution of new questions by differ- 
ent minds would exhibit so much of uniformity. 
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Nor is this uncertainty to be deprecated. It is rather to be wel- 
comed, met, and surmounted. It is the discipline of human nature. 
It furnishes the conditions upon which moral and intellectual progress 
are possible. '* Progress is the child of struggle, and struggle is the 
child of difficulty." What would become of science, reason, and 
morals, if new problems were not incessantly presenting themselves for 
solution. What progress would be possible in law, if justice could be 
frozen into a rigid body of unchangeable rules ? 

It can scarcely be too often repeated that the office of private law 
consists in applying the social standard of justice to known facts, and 
that in respect to future transactions, there is, in human apprehension, 
no such thing as law, except the broad injunction that justice must be 
done. On the morning of creation the obligation of this precept was 
felt by the first man. It is the only one we can now truly feel in rela- 
tion to the unknown facts and conditions which are to arise in the fu- 
ture, and which may present aspect^ different from any which have 
been exhibited in the past. Everything which has occurred may be 
made the subject of judicial contemplation, and the rule of justice in 
respect to it may be declared, and the declaration may be fitly applied 
to all like cases which may arise in the future. But here human intellect 
finds its absolute limit. There is One Infinite Mind to whom the future 
is already present, and whose omniscience alone can prescribe its laws. 
The attempt of the codifier to imitate this attribute is as futile and 
miserable as the effort of the scenic artist to mimic the thunder of Jove. 

" Demens qui nlmbos et non imitabile fulmen 
. . . simularat. ..." 

In Statute law when limited to its proper province, that of public law, 
there is no attempt to make rules for unknown corid\\\ori%oi fact. The 
conditions are indeed to arise in the future, but they are nevertheless 
known, or, which is the same thing, contemplated 2& known, for they 
are, as it were, created by the statute and are particularly specified in 
it. When these specified conditions arise the statute has an operation ; 
otherwise it has none. It is true that there is a possibility that the con- 
ditions'specified by the statute may arise together with other unforeseen 
conditions which render its operation unjust. Had the legislator fore- 
seen them he would have framed his statute differently. Nevertheless 
the statute must be enforced as it is written. This is an occasional 
evil inseparable from written law ; but it is reduced to a small and en- 
durable minimum when that law is confined to its proper province of 
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fublic law. It is swollen into magnitude just in proportion as the at- 
tempt is made to extend it over the province of private law. To enact 
rules of private law is but an attempt to make or mould justice ; but jus- 
tice refuses to be either made or moulded. It exists as absolutely as 
the law of gravity ; and we might as well endeavor to shape the opera- 
tion of that law according to our wishes as to enact our own opinions, 
and give them the name, and expect them to do the work, of justice. 
The law of gravity, and the law of justice as well, are the faithful ser- 
vants of human intention, so long as we confine our efforts to ascertain 
and obey them ; but if we attempt to displace them by any substitutes, 
we shall reap the fruits of our folly in manifold disorder and inconve- 
nience. 

It is curious to observe how utterly written law loses even its boasted 
merit of certainty as soon as any effort is made to press it into a service 
which it is not fitted to perform. When any part of the private law is 
attempted to be covered by statutory enactments, the keenest intelli- 
gence is inadequate to clearly foresee the future conditions. Injustice 
and inconvenience at once begin to disclose themselves, and opposi- 
tion to the statute arises. If the injustice is gross, the moral sense is 
shocked. The injured party exclaims against the wrong. The courts 
recoil from the office of enforcing the wrong. Doubts are started as to 
the meaning of the statute. The plain sense of the words is insisted 
upon by the one side ; the improbability that such injustice could have 
been intended, by the other. The difficulty is usually resolved by the 
employment of the subtle arts of interpretation, and the obvious meaning 
of the language is expounded away in favor of the interests of justice. 
Of all the sources of doubt and uncertainty in the law, none are so 
fruitful as those which arise from the attempts to subject private law to 
unbendmg written rules. Fifty volumes would scarcely contain the 
record of the efforts of judges to interpret the Statute of Frauds and 
reconcile it with the dictates of justice. The Statute of Uses was in 
great part absolutely nullified by the decisions of the courts in order to 
preserve trusts from destruction ; and the legislature did not presume 
to question the utility of this judicial action. In New York, prior to 
the Revised Statutes of 1830, the common law had established a simple 
and natural rule to prevent perpetuities. That rule was to limit re- 
strictions upon alienation to lives in being. The Revisers, very wise 
and learned men, thought to improve it, by limiting such restrictions 
to the arbitrary number of two lives. The difference between two lives 
in being and any number is quite unimportant as a matter of policy ; 
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but what was the result ? In the whole of the judicial history of that 
State prior to 1830, but one case arose in which a disposition of prop- 
erty was assailed on the ground of remoteness. Since that time one 
hundred and seventy cases have perplexed the courts arising out of 
alleged failures to comply with this statute ; and I can affirm that after 
all this controversy there is no task which so much affects the lawyer in 
that State with trembling solicitude as that of drawing a will which 
seeks to restrain for a time the power of alienating property. 

Bentham was right in his clear perception that no written law which 
sought to establish rules for conduct could long stand against the pro- 
tests of reason and justice ; but his notion that those imperial voices 
could be silenced was the folly of a recluse who had not well studied 
books, and was wholly ignorant of men. A knowledge of men would 
have told him that, when a dispute arises, each contending party makes 
up his own mind by asking himself which has ju«?tice on his side. And 
this means justice according to the common conceptions of justice. It 
is that issue which they are willing to submit to a judicial tribunal. The 
decision of that, and no other, will content them. All men rely upon 
this. When about to engage in transactions, they do not consult books 
to see what they may or may not do ; nor would they, whatever laws 
might be printed ; but they act in the full confidence that the rules of 
law which would govern their transactions, should they ever be chal- 
lenged, would be the simple dictates of justice and common sense intel- 
ligently ascertained and applied. And a knowledge of history teaches 
the same lesson. The early legislation of Rome sought to reduce all 
law to writing, and to petrify justice in the Twelve Tables ; the rigid 
forms of actions in the early English law, unbending as a statute, in 
like manner, obstructed the function of judicial administration, which 
is the first of the great offices of government. In both cases the ne- 
cessities of society rebelled against the restraint, and the Praetorian 
Law in Rome, and Equity Jurisprudence in England — the majestic 
creations of reason — revindicated the everlasting sovereignty of Justice 
over the transactions of men.* 

* Nothing can exceed the felicity with which Gibbon has sketched the manner in 
which the rules of reason and justice were gradually made by the Roman jurists to 
prevail over the rigid language of the written law. The brilliant paradox which closes 
the following citation compresses into a sentence what might be expanded into pages : 
** A more liberal art was cultivated, however, by the sages of Rome, who, in a stricter 
sense, may be considered as the authors of the civil law. The alteration of the idiom 
and manners of the Romans rendered the style of the Twelve Tables less familiar to 
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There is in some minds a feeling that inasmuch as unwritten law m 
new and doubtful cases is not known until it is declared by the courts, 
the office really performed by the courts is in truth that of making the 
law, and that the notion that they only declare pre-existing law is a 
pretence, or at least a fiction ; and that as the legislature is really the 
only law-making body, to allow this office to be performed to so large 
an extent by the judges is an incongruity in republican government. 
But these impressions will be seen, upon reflection, to be quite erro- 
neous. If there were any truth in them — if the suggested incongruity 
really existed — it could not be corrected by any scheme of codification. 
I need not argue before this assembly that no legislature such as now 
exists, or which has ever been known in history to exist, could really 
make a Code of private law. The wildest advocates of codification 
do not assert such a capacity in any legislature. In the language of a 
very eminent man to whom they are fond of referring, John Austin, 
*' A legislature can no more make a Code than it can paint a picture.'* 
All that the legislature can do is to formally adopt a Code really made 
by other persons. Code Commissioners, they would usually be styled. 
But what would these commissioners do in performing their task ? So 
far as we are able to learn from any example as yet afforded, they sim- 
ply take the rules which they think have already been laid down in 
judicial decisions; that is, they take this very law, sometimes derided 
2,% judge made law. Or, if they do anything more, it is to make what 
seem to them improvements upon that ; and this they do — there is no 
other possible way — by re-shaping rules, or adding new ones, according 

each rising generation, and the doubtful passages were inaperfectly explained by the 
study of the legal antiquarians. To define the ambiguities, to circumscribe the lati- 
tude, to apply the principles, to extend the consequences, to reconcile the real or 
apparent contradictions, was a much nobler and more important task, and the province 
of legislation was silently invaded by the expounders of ancient statues. Their subtle 
interpretations concurred with the equity of the Praetor to reform the tyranny of the 
darker ages. However strange or intricate the means, it was the aim of artificial 
jurisprudence to restore the simple dictates of nature and reason, and the skill of pri- 
vate citizens was usefully employed to undermine the public institutions of their coun- 
try:' (Milman's Gibbon, Boston, 1858, Vol. IV., page 327.) 

The Koran, which is the written Code of civil law in Mohammedan countries, has 
met with the same fortune. The following is the manner in which it is treated when 
found ill adapted for the solution of novel cases : " On these occasions the Cadhi 
respectfully places upon his head the sacred volume, and substitutes a dexterous inter- 
pretation more apposite to the principles of equity and the manners and policy of the 
times." (Ibid., Vol. V, page 168.) 
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to their views of justice and expediency ; that is, by doing exactly the 
same thing which they insist nobody should do, except the law-making 
power ! The complaint therefore really amounts to this, that judges 
make the law instead of commissioners. And in which of these two 
ways is the law likely to be best made, when it is made/^r saltum by a 
Board of Commissioners, without actual facts before them, without the 
argument of counsel, and without revision on appeal, or by a body of 
judges enjoying all these advantages? 

But the suggested incongruity has no existence. That judges declare, 
and do not make, the law is not a fiction or a pretence, but a profound 
truth. If courts really made the law, they would have and feel the 
freedom of legislators. They could and would make it in accordance 
with their own views of justice and expediency. They would not in 
fact be bound, ox feel that they were bound, by any pre-existing law. 
I need not say the case is precisely contrary. They must follow the 
law as it has been before declared ; or, if the case has new features, 
they must decide it consistently with established rules. A tribunal of 
last resort may, in a plain case, depart from prior doctrine as erroneous \ 
but the instances of the exercise of any such power are rare. Any 
judge who assumed to possess that measure of arbitrary power which a 
legislator really enjoys would clearly subject himself to impeachment. 
It has often been remarked by good lawyers that the principal diffi- 
culty which they encounter is, not in ascertaining the rules of law, but 
in ^^^/«^them to facts. This is an expression, though not a happy 
one, of the truth upon which I am insisting. The real difficulty in 
what is thus termed applying ih^ law is that tht facts are not sufficiently 
apprehended. We are wont, in considering novel cases, to wade with 
wearisome diligence through reports and text-books to learn the various 
modes in which the rules of law relating to the subject are expressed, 
and to but little purpose, when suddenly a new circumstance in the 
• facts engages our attention, and all becomes clear at once. We find 
that we were fully provided with legal rults, but did not know under 
which we should place the transaction. This was because we were not 
fully acquainted with the transaction ; and every well-trained lawyer 
will assent to the observation that in cases of difficulty the first neces- 
sity is to devote the closest attention to tht facts of the transaction. In 
the great majority of cases this method will solve all difficulties. This 
is because the law is a science consisting in the observation and classi- 
fication of human transactions. Hht principles of the classification — the 
scientific order — that is, the law, already exist ; the task is to ascertain 
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the true features of the fact, or groupings of fact, and when this is done, 
the transaction seems, as it were, to arrange itself in its appropriate 
class. 

But some will say that while it must be admitted that any attempt to 
enact in writing precise and particular rules of private law would be 
mischievous for the reason that they would not be found adapted to the 
exigencies of particular cases, yet this evil begins to arise only when 
the attempt is made to be precise, and to provide for minute details, 
and that it is practicable to enact the more broad and general rules 
without running any serious hazard. Undoubtedly, the less we have 
of a bad thing, the better. But, if this limited form of codification 
were practicable, what good would it accomplish ? It must be very 
plain that it would furnish none of the benefits asserted as the grounds 
upon which the utility of codification is defended bv its friends. A 
sort of horn-book of the law would thus be produced which would not 
satisfy any professional need, would not enable men to know before- 
hand any better than they now know the law by which their conduct 
is to be governed, and which would leave the law to be made, or de- 
clared, by the courts just as much as now. On the other hand, how 
could we be sure that such an attempt would be free from mischief. It 
is very certain that it would not be. The argument involves a con- 
fession that codification is an erroneous method, but suggests that the 
mischief does not begin when the process begins. This is very falla- 
cious reasoning. Mischief begins the moment the cause producing it 
begins to operate. A written rule of law must necessarily govern every 
case falling within its terms ; and however guarded those terms may be, 
and however justified by the broadest induction from a multitude of 
cases in the past, there is yet a probability that they will in the future 
be found to embrace a case which ought to be excepted from them, — a 
danger which begins the moment codification begins, and increases pre- 
cisely in proportion to the minuteness and detail to which the process 
is extended. And who will be found wise enough to draw the line up 
to which we may go with safety, but beyond which there is peril. The 
part of wisdom is not to venture upon enterprises where the possible 
perils are great urfless there is at least a certainty that some very sub- 
stantial benefits will be gained. 

There is a view sometimes put forward which makes a marked im- 
pression upon some minds in favor of schemes of codification. It is 
said we do at least know a great deal about the law, and that it must be 
possible that this knowledge should be arranged in a concise and syste- 
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matic form so as to be made more accessible to professional men, and 
especially to those who cannot command the aid of extensive libraries, 
and also to the people generally, so far as they may seek to learn it. If 
this were all that what is called codification attempted, no one could 
reasonably say, or do, anything except to encourage it. But the exist- 
ing want which is thus suggested does not arise from any imperfection 
in the law itself, but from the insufficiency, real or supposed, of treat- 
ises about the law. Can the legislature, or Code Commissioners, write 
better ones? Fortunately those who perceive this want are at full lib- 
erty to supply it without the aid of legislation. A statement of the 
whole body of the law in scientific language, and in a concise and sys- 
tematic form is precisely what is understood by a good Digest ; and 
such a work, at once full, precise, and correct would be of priceless 
value. It would not indeed supersede special treatises upon the differ- 
ent branches of the law, or the books of report ; but it would, by facil- 
itating, save labor. It would refresh the failing memory, reproduce in 
the mind its forgotten acquisitions, exhibit the body of the law so as to 
enable a view to be had of the whole, and of the relation of the sev- 
eral parts, and tend to establish and make familiar a uniform nomen- 
clature. Such a work, well executed, would be the vade mecu7n of 
every lawyer and every judge. It would be the one indispensable tool 
of his art. Fortune and fame sufficient to satisfy any measure of ava- 
rice or ambition would be the sure reward of the man, or the men, who 
should succeed in conferring such a boon. It would not indeed be 
suitable to be enacted mto law, for even // would wholly fail were its 
rules made rigidly operative upon future cases ; but statutory enactment, 
while it would convert it into an instrumentality for mischief, would not, 
in any degree, be necessary to its real value. It could proudly dis- . 
pense with any legislative sanction. Let those, therefore, who think 
that what ig known of the whole body of the law may and should be 
arranged in a concise, orderly and systematic form, direct their efforts 
to the accomplishment of this great work. It may cost prodigious 
labor ; but no more certainly than would be involved in making a Code 
which should attempt to accomplish the same object. Whoever can 
make a Code can accomplish this smaller task. 

My main purpose — that of demonstrating, so far as my humble pow- 
ers enable me, that written and unwritten law have separate and dis- 
tinct provinces, and especially that unwritten law is a science to be cul- 
tivated by study, and not a subject for legislation — has now been ac- 
complished ; but I cannot quit the theme without pointing out a few 
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of what I regard as the pre-eminent merits of our present unwritten 
law, which would be inevitably sacrificed were the scheme of codifica- 
tion adopted. 

I . I first call attention to the overwhelming farce of the guaranties 
we have of the truth of its principles. When a controversy between men 
is carried into the courts, the question raised by it is first considered 
and studied by rival professional advocates, each animated to the high- 
est endeavors by the most powerful motives — a sense of duty, profes- 
sional ambition, and pecuniary reward. It is argued by them before 
judges selected for their skill and learning, and their conclusions are 
subjected to the review of other tribunals, constituted for the final de- 
termination of controversies. In these discussions all the reasons which 
considerations of justice supply, all the rules and analogies which prior 
decisions furnish, are scrutinized and weighed. The final determina- 
tion is the result of this thorough and repeated examination. If human 
intelligence is capable of a correct conclusion, this determination must 
be sound. It is then placed among the finished results of the law, and 
deemed worthy of being appealed to as such in all future discussions. 
The guaranties of its accuracy are complete. We may be reasonably 
sure, if the question is again mooted, that no sitfgle mind is competent 
to review the decision; and hence the apothegm that '* the wisdom of 
the law is wiser than any man's wisdom,*' expresses no superstitious 
veneration, but a just estimate of the value of conclusions reached 
through such exhaustive examination. How is it. possible that a body 
of written law, constructed originally by Code Commissioners, or leg- 
islatures, and amended from time to time by the same hands, without 
the aid of these pre-eminent advantages, can exhibit results at all com- 
parable in value? I may fitly repeat here the language of involuntary 
homage which Bentham himself was compelled to pay to the system 
upon which he habitually poured forth his abuse. 

'* Traverse," says he, ''the whole continent of Europe — ransack all 
the libraries belonging to the jurisprudential systems of the several 
political States — add the contents all together, you would not be able 
to compose a collection of cases equal in variety, in amplitude, in 
clearness of statement — in a word, in all points taken together, in in- 
structiveness — to that which may be seen to be afforded by the collec- 
tion of English Reports of adjudged cases ^ on adding them to the abridg- 
ments and treatises, by which a sort of order, such as it is, has been 
given to their contents."* 

*Beniham's Works, Edin., 1843, ^o^- ^V., page 461. 
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Strange that the man who could thus clearly perceive the intrinsic 
excellence of English jurisprudence, pre-eminent over that of any 
other civilized State, was not even moved to inquire whether it did not 
proceed from some corresponding superiority in the method — the ration- 
ale — by which it had been built up ! 

2.1 next call attention to the self- development of private law — its true 
method of growth — which is possible only when left to be shaped and 
moulded by judicial decisions. I must repeat that the practical busi- 
ness of administering private law consists in the application by the 
courts of the social standard of justice to the business and dealings of 
men. This social standard is something which cannot be embodied in 
written rules, or set down in any form of words. It is the product of 
the combined operation of the thought, the morality, the intellectual 
and moral culture of the time. Under our present system of unwritten 
law, it is ascertained and made effective by the judges, who know it 
and feel it because they are a part of the community. And moreover 
it is placed before them in a blaze of light by the animated debates of 
thousands of other professional men belonging to the same community, 
whose, vocation is to study and apply it. This social standard of jus- 
tice grows and develops with the moral and intellectual growth of 
society, and through the operation of judicial decision the progress is 
transferred to the province of law. Hence a gradual change unper- 
ceived and unfelt in its advance is continually going on in the juris- 
prudence of every progressive State. The question is, shall this growth, 
delopment, and improvement of the law remain under the guidance of 
men selected by the people on account of their special qualifications 
for die task, aided by the whole of a learned profession, or be trans- 
ferred to a numerous legislative body, disqualified by its constitution 
and character for the discharge of this supreme function ?* 

*The thought here presented has been happily expanded by an able and temperate 
writer, the late J. A. Dixon, a distinguished lawyer of Glasgow, Scotland. " This slow 
and gradual evolution, or spontaneous growth, from judicial decision, and the slow 
operation of custom in determining organic changes in all the departments of the !aw, 
explain how it is that there is a continuous process of refinement going on in the Com- 
m'^n Law of a country in all ages. As institutions undergo a silent modification, as 
morality progresses, as new needs and new modes of satisfying needs come to the sur- 
face, and as the countervailing facts of new modes of fraud, oppression and of crime, 
also present themselves, a demand for suitable laws or modifications applicable to the 
ever-new circumstances makes itself felt on every side, and is instinctively responded 
to by the judges, at once the sharers and regulators of public sentiment. The change 
in laws so brought about is so exceedingly minute from day to day that it will only be 
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3. I next instance the importance of stability in the administration 
of law. Next to absolute rights stability is the chief excellence in ju- 
risprudence. So long as the law remains in the custody of the courts, 
it will possess this merit. It never can be secured if private law should 
be reduced to statutory form. Whenever a statute is found to work 
injustice it must be changed. Society never has endured, and never 
will endure, except in trivial matters, any dealings by courts with pri- 
vate rights not in accordance with the social standard of justice. So 
also where uncertainty is found, anlendments of the statutes must be 
made to remove the doubts. To effect such changes the legislature 
must be appealed to. The appeals will and must be frequent. The 
habit of making changes will render the task more and more easy. 
Unnecessary and unwise changes will be sought from personal and un- 
worthy motives. The experience of the State of New York in relation 
to its Code of Procedure furnishes ample warning of the intolerable 
mischiefs which would be sure to follow upon incessant legislative 
changes, if our substantive law were embodied in statutes. 

noticed by comparing classes of decisions made at tolerably long intervals of time, on 
the same states of fact, and when no positive legislation has intervened. You see 
whole sections of law silently transformed ; you see new regions arising and others 
disappearing, not by violent revolutions, but by the astonishing operation of some 
slowly working causes whose existence becomes visible, and whose effects are to be 
measured only by generations or centuries — like the stupendous geological changes — 
that continuous formation and destruction of strata — the submersion of ancient conti- 
nents — the upheaval of new — not by cataclysms and earthquakes, but as the result of 
forces which are in active operation around us day by day, and which produce so little 
disturbance that their very existence is unperceived till we contemplate their vast 
results over epochs of time. 

*' What has been the great factor in the creation of Mercantile Law ? Not legislat- 
ive intervention Our Mercantile Law has been the product almost entirely of custom 
and judicial decision ; and in the various stages of its history it has moulded and 
adjusted itself with the most remarkable sensitiveness to the progress of commerce 
and civilization. The progress in this particular department of law is perhaps nowhere 
better observed than in such a ))ook as Mr. Langdell's collection of Cases on Contracts 
from the earliest period of English law down to the present day. Another great region 
or tract of law which has unde.gone in a very remarkable manner this process of silent 
and imperceptible change is the whole region of doctrines pertaining to trusts and 
fraud, — the prominent matters of equity jurisdiction in England. The whole doctrines 
of equity, both as avowedly administered in the equity courts, and as the^ have in a 
less obtrusive way crept into and pervaded the decisions of the courts of Common Law, 
all these doctrines have evolved themselves into the state of high moral refinement in 
which they at present exist, not so much by the special moral elevation of particular 
judges as by the concurrent onward impulse of the whole community, which all the 
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4. I have time to mention only one other advantage of our present 
system, and that shall be the tendency of the private law of all English 
speaking States to a unity. Few will question the extreme importance 
of this object. That a private transaction between men in Virginia 
should be governed by a different law from that which would rule the 
same transaction in New York is a great evil. The social standards of 
justice in different States, although generally alike, sometimes lead to 
diversities in practice. Right, reason and justice are, however, every- 
where the same, and in proportion as the popular standards of different 
States are cultivated they are brought more and more into unison. The 
progress of society acting upon the courts under our present system is 
continually aiding this approach to unity. The opinions of the courts, 
appealing, as they now appeal, to the same principles, are not only 
cited as authority in the jurisdictions where they are pronounced, but 
are listened to with respect in all others. Truth is welcomed from what- 

judges have shared and felt the influence of. The history of the analogous praetorian 
jurisdiction and of the praetorian doctrines of the Roman law is another instance — par- 
ticularly in questions oi'bona fides^ culpa^ dolus, fidei^commissa — of the same process 
by which the unwritten law of a country absorbs into itself the whole gradual refine- 
ment and elevation of advancing civilization ; how, with the general advance in moral 
sensitiveness on the part of the community, there comes a demand in matters of con- 
tract and ownership and legal duty for fine and still finer shades of faithfulness, for 
absolute purity of intention, for the repression of all indirectness of aim and duplicity 
of purpose, for what has been called a superior refinement of moral scrutiny into the 
duties which the law* will enforce, the negligences which it will punish, the frauds 
which it will defeat. The Praetorian Jurisprudence and the Equity Law of England 
developed themselves under widely different auspices, and I think the growth of both 
systems in gradual niceness and delicacy of perception of the subtlest shades of legal 
and moral distinctions is a proof that an unfettered, unwritten law grows with a nation's 
growth, and refines itself with the national refinement. The writings of the Roman 
lawyers and the history of English equity jurisdiction alike exhibit the exquisite accu- 
racy and balanced moderation with which, in the hands of competent lawyers, an un- 
written law succeeds in doing, by the slow process of adjustment and refinement of 
which I have been speaking, what no legislative effort ever could accomplish, — I mean 
the work of reducing into scientific form, of fixing, circumscribing, limiting, getting 
into practicable shape as Instruments of justice, the apparently indefinite and indefinable 
principles of morality, — of seizing, appropriating and aj^plying day by day and year 
by year, the insensible increment and product of the deepening moral sense and con- 
science of the nation. This is what Savigny means when he says, in his remarkable 
Treatise on the Vocation of Our Age for Legislation, that the largest portion of the 
unwritten law of every nation is the exact product and measure of the national char- 
acter and temper, — a reflex of its life and progress." {^Journal of furisprudencey 
Edin., 1874, p. 312 <?/ seq.) 

9 
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ever quarter it may proceed. This reciprocal influence of the intellec- 
tual and legal culture of independent States which thus tends to bring 
all private law into unison must of necessity cease when the courts, in- 
stead of founding their judgments upon principles which must be every- 
where the same, are obliged to base them upon the language of statutes 
which may everywhere be different. What more desirable condition, 
what more impressive spectacle can there be, than that of fifty States 
of a great continent, and empires beyond the seas, all appealing to the 
same law, and aiming to drown all dissent in one concurring voice? 
And what more mischievous condition than that all these States and 
nations should have codes, each differing from every other, without any 
conceivable agency for bringing them into union, but gravitating by a 
law of their being into infinite diversity ? 

It is not the least of the merits of the doctrine which makes the 
provinces of the written and unwritten law, respectively, conterminous 
with those of public and private law, that the boundaries are so clearly 
discernible. They are indeed naturally and unconsciously observed 
in most cases by ordinary legislators, who may not be aware of the 
scientific foundation upon which the distinction res's. Hence, as I 
have already remarked, where a State has long remained homogeneous 
and free, and the legal system has been enabled to develop itself by a 
natural growth, we find the public law in writing and" the private law 
left unwritten. There are, however, occasional exceptions to the most 
rigid rules, and cases will sometimes occur where it tnay be necessary 
or expedient to reduce some special doctrine, or rule of private law, 
to writing. Such cases will, however, be found to be extremely rare. 
But three such instances occur to me: — 

(i) The first is when some occasion arises for making a sharp and 
direct change in private law. In the progress of society, rules which 
were just and necessary at one period of time, and which have been 
firmly established, become outgrown, and different ones are needed, 
better accommodated to existing wants. These occasions are not fre- 
quent for the reason that our unwritten^ jurisprudence, by its inherent 
flexibility and capacity for gradual change and growth, naturally accom- 
modates itself, by insensible gradations, to the corresponding insensible 
gradations in the progress and changes of human affairs ; but sometimes a 
rule becomes established which is rigid in its nature, and courts are 
not at liberty to abruptly supersede it. The legislative function may 
here be interposed and the requisite change be brought about through 
the instrumentality of a statute. But this interference should pro- 
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perly be confined to the making of the precise change which the 
courts are incompetent to effect. 

(2) Again, some social or political question may be agitated in 
society which involves, directly or indirectly, some doctrine or rule of 
the unwritten law. When such questions arise each party insists upon 
its own view, and it is right that it^should. The question is decided by 
votes. All must acquiesce in superior power, manifested through the law, 
and the successful party reaps the fruits of the victory by the enact- 
ment of a statute. This instance happily illustrates the true theory 
of the unwritten law and the relation to it which the courts sustain. 
It is the social standard of justice, and the function of applying it 
is delegated to the courts. Their wisdom is, in general, their only 
guide. They are not, however, the piasters, but the agents only, of 
society^ and where the latter wishes some particular view of its own 
carried out, it instructs its judges to that effect, in writing, and they 
are bound to follow the instruction. 

(3) There is also an instance in which it may be expedient, and to 
some extent necessary, to put some special parts of private law in the 
form of written enactments. In general it is the prime object of pri- 
vate law to do justice between man and man ; and to do it in each 
particular case. But yet, while this is and should be the constant 
aim, stability and uniformity are important considerations; and, in 
order to secure these, general rules are necessary which sometimes 
involve a slight sacrifice of absolute justice in particular cases. Judi- 
cial wisdom finds one of its highest employments in so shaping the 
rules of law as to best reconcile these sometimes competing objects. 
The instances of which I speak are those in which it is not of so much 
importance what rules are prescribed, as that they should be simple, 
constant and uniform. In the natural course of the business of men 
there is a tendency to create artificial rules for such cases, and courts 
wisely encomage and enforce them. The law of Bills of Exchange 
and Promissory Notes has thus been built up. And those rules of law 
which require transactions to be evidenced in writing, and prescribe 
the mode in which the writings should be authenticated are of the 
same character. These rules are essentially arbitrary ; and what is 
arbitrary is of course kfuywn, and may be stated with certainty in wri- 
ting; and where a desirable rule of this character has not already 
been established by custom, so that it can be enforced as such by 
courts, it can be created only by written enactment ; for courts have 
no power to create law. The instances thus referred to show that 
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written law has a function in supplementing and assisting unwritten 
law. Courts, in applying the social standard of justice, sometimes 
need artificial instrumentalities. These are often furnished by the 
customs of business; but must sometimes be supplied by the legisla- 
ture. On these grounds it may not be mischievous, and perhaps may 
be expedient, that some of the rules of the law of Commercial Paper 
and of Real Property should be reduced to statutory form. But the 
attempt should be made with caution. So far as the rules are technical 
and arbitrary^ the process may be safe and useful ; but when they cease 
to be such — when justice becomes of more importance than simplicity 
and uniformity of method — the experiment becomes hazardous. 

I need not speak of the Criminal Law, for although it prescribes 
rules of conduct, it yet prescribes them for public purposes, and the 
penalties are essentially arbitrary ; and many offences — those which are 
mere mala prohibita^ as distinguished from mala in se — are of the same 
character. This whole department belongs to the province of public 
law. 

Nor need I speak of the Procedure of courts, for although it is largely 
employed in enforcing private law, it is yet bne of those instrumentali- 
ties which must be supplied by the legislature. The subject is therefore 
one properly belonging to public law. I cannot, however, help obser- 
ving that the power to frame the great body of the rules of prdcedure 
should be delegated by the legislature to the courts. They who exer- 
cise the function of administering justice best know what rules are 
necessary to the efficient performance of that function. The State of 
New York furnishes an illustration of the mischiefs which are sure to 
flow from entrusting to legislative bodies those tasks which no legisla- 
tion can properly perform. Prior to the adoption, in 1848, of a Code 
of Procedure contrived by a Board of Commissioners, the system of 
Pleading and Practice in force in that State was, in its main features, 
that of the common law, supplemented by a Chancery system. Dodbt- 
less these could have been improved by suitable amendment ; but the 
paucity, prior to that year, of litigation turning upon questions of pro- 
cedure is sufficient proof of its intrinsic merit. The effect of the pass- 
age of the Code referred to was to throw the whole subject into the 
hands of the legislature. Amendment, change, and revision have been 
the constant phenomena since ; and at last the dimensions of the 
enacted body of rules have swollen into most unwieldy proportions, 
and they are filled with uncertainties and crudities which perplex ihe 
understanding and try the patience almost beyond endurance. More 
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than six thousand controversies concerning this unintelligible and shift- 
ing system have already been decided by the courts and the decisions 
are full of conflict and inconsistence. They constitute by themselves 
a library of no small magnitude. The commentary is many times lar- 
ger than the ponderous text; and the lawyer is left more uncertain and 
perplexed than he was at the start. 

If the views I have advanced are well founded, they are necessarily 
fatal to any projected schemes for the general codification of the law. 
I have not made codification my express theme, partly because I deemed 
the one I have selected more precisely descriptive, and partly because 
the term codification is often used in a sense in which it is in no way in- 
consistent with the views I have endeavored to maintain. I am well 
aware that our statutory law, altered, amended, and enlarged, as it from 
time to time is, sometimes with diligence and caution, at others with 
haste and neglect, becomes confused and embarrassed with uncertain- 
ties, omissions, and redundances, which make the study and applica- 
tion of it difficult. It consequently demands from time to time a 
•thorough revision ; and it may be occasionally wise to have the con- 
fused mass re-arranged, reduced to a harmonious and orderly system, 
and re-enacted as a unit. This may, without much impropriety, be 
styled, as it sometimes is, a codification; but it is not the species of cod- 
ification to which I have made objection in this address. 

I offer no apology for selecting a topic upon which so jnuch has 
already been written. My special incentive has been a conviction that 
the true considerations which determine the merits of the questions in- 
volved in it have not heretofore been adequately developed, if, indeed, 
they have been perceived. If I have succeeded in so far impressing 
those who have done me the honor of such patient attention as to in- 
duce them hereafter to consider the reasons I have advanced, I shall 
have accomplished my utmost desire. 

r should very much regret if any of my hearers should derive an 
impression from anything I have said that I entertain any sentiment of 
disfavor towards endeavors for the reformation and improvement of any 
department of the law. It is my sense of the importance of such efforts 
which has both dictated my subject and the mode of treatment. But 
above all things, let us not, from any impatience with the imperfections 
of our jurisprudence, lose sight of its transcendant excellence, nor run 
the hazard of impairing it by ill-conceived and misdirected efforts for 
improvement. 
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Whoever seeks to reform the existing law, should, first of all, acquaint 
himself with the source and nature of the evil he aims to remove. He 
should remember that disorders of some sort and degree are inseparable 
from all human contrivances, and he should inquire whether the mis- 
chiefs which he observes are the necessary results of human imperfec- 
tion, and therefore inherent in the constitution of society, or are 
abuses proceeding from some cause which can be reached and extir- 
pated. 

The alleged uncertainty of the law is the evil which ambitious reform- 
ers usually deplore ; but the candid inquirer, after careful reflection, will 
find that much the largest part of this mischief, so far as it is a mischief, 
proceeds from causes quite beyond human control. The interpretation 
of laws, written or unwritten, must forever depend upon human opiniany 
and variety, uncertainty, and conflict are, and must be, inseparable 
attendants upon this condition. They have afflicted every form of 
society from the beginning. They cannot be wholly avoided. The 
most that can be done is to reduce them to the smallest possible mini- 
mum. At the same time it is some consolation to know that the law- 
is, after all, the most perfect and certain of the moral sciences. Neither 
in religion, or politics, or morals, or the fine arts, can we find so near 
an approach to co-incidence of belief and action. 

Most of the doubt and uncertainty in the law does not arise in con- 
sequence of any failure to settle old questions, but from the perpetual 
springing up of new points of controversy. In the feudal state the 
courts and society were perplexed with questions growing out of feud- 
alism; and these are scarcely put at rest when feudalism, with all its 
questions and all its law, quits the scene, and growing commerce and 
industry, with a multitude of new problems, engage the attention. No 
sooner are these in some degree settled when the great scientific discov- 
eries and appliances of recent times, the railrond, the steamship, the 
telegraph, the telephone, and the enormous aggregations of capital and 
industry under corporate organizations make a new series of most exact- 
ing demands, and produce, in their turn, a new mass of doubt and 
uncertainty to be removed only by the gradual advances of opinion to- 
ward uniformity. 

Who can indulge the vain hope that it is possible to frame a system 
of written law which shall meet beforehand the new problems unceas- 
ingly raised by the activity and progress of the race, and relieve their 
solution from uncertainty and doubt ? What genius could have con- 
structed a law of railroads and telegraphs before the railroad or tele- 
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graph was known ? Or who would view the legal uncertainty which 
ever accompanies the march of discovery and progress as an evil ? So 
far from being an evil, it is one of the highest of blessings; for it sup- 
plies the conditions under which alone the highest faculties of our nature 
can be kept in healthy activity. It is thus that moral and intellectual 
advancement are inseparably linked with material progress. There is 
no discovery which human genius contributes to human wants which 
does not at the same time bring uncertainty and doubt into the realm 
of law, the resolution of which furnishes a new stimulus for the exercise 
of the moral and intellectual powers of man. 

These considerations indicate the lines upon which all reformation 
and improvement of the law should be attempted. I know of but 
three requisites necessary to the prosecution of the work: First, that 
legislation should be restricted to its just province, that of public laWy 
and should not attempt to deal with those scientific problems of pri- 
vate law which are beyond its power to solve ; and that, while opera- 
ting within its just province, its action should be expressed in statutes 
drawn in clear, concise, and orderly language. Second, learned, 
incorruptible and diligent judges, aided by a learned, faithful, and 
diligent bar. Third, the employment of men of the highest ability 
and attainments in law schools, and in the literary work of preparing 
treatises and digests. 

With agencies such as these the written public law of the State 
would assume a clear, consistent, and orderly form. The private 
unwritten law would present a well-digusted body of just and accu- 
rate rules, under the great bulk of the private transactions of men 
would be carried on without giving rise to controversy, or engaging 
the attention of courts; and the new problems which spring from 
human activity and enterprise — the real and just field for juristic con- 
tention — would be resolved in conformity with justice. 

Gentlemen of the Virginia bar, however simple the requirements of 
this work may be, the task is by no means an easy one. By whom is 
it be accomplished ? By ourselves alone. We do not live under a 
despotism where the sovereign, with the aid of his ministers, has the 
power to create and direct the agencies by which the public adminis- 
tration may be improved and perfected. With us public improve- 
ment can be brought about only by the voluntary efforts of the peo- 
ple themselves ; and in the realm of the law the people at large are 
wholly incompetent to the task. The members of the legal profes- 
sion alone are able to contrive the methods by which the administra* 
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tion of justice can be best secured. . Sciences can be advanced only 
by the labor of experts, and we are the experts in the science of the 
law. The work must be done by us, or not done at all; and it will 
be well or ill done as we shall well or ill play the part which the legal 
profession ought to fill in a democratic State. That we have not been 
wholly wanting to our duties and opportunities the general excel- 
lence of our unwritten law is a sufficient proof , but the glaring defects 
of our legislation also prove that much has been neglected. The 
reason cannot be that we have not had a sufficient opportunity to 
exercise our powers, for our legislatures have at all times contained a 
large representation of lawyers. If we have not sufficiently succeeded 
in guiding and shaping legislation, it is either because we have not 
well qualified ourselves for the work, or have not fully secured the 
public confidence. I fear that this last . conjecture may have more 
foundation than we are willing to admit. There is in the popular 
estimate of lawyers an element of distrust which seems, at first, 
strangely inconsistent with the absolute confidence which is, within 
certain limits, reposed in them. This is sometimes deemed one of 
the comicalities of society, like the calumny and detraction which 
were mingled with the shouts of praise in the triumphs decreed to 
Roman generals. I am glad to believe that there is less of this senti- 
ment now than at former periods of history; but there is still more 
than could be wished. It is safe to say that there is always a measure 
of truth in popular estimates. The confidence which our clients repose 
in us is absolute ; and this for the reason that it is never, or very seldom, 
betrayed. The confidence which the public reposes in us is far less; 
not less than it reposes in other men, indeed much greater; but much 
less than that which we ought to attract. The reason is plain enough. 
We do not sufficiently recognize the truth that the relation of counsel 
and client subsists between the legal profession as a body and society. 
It should exist. We should feel that our education, our advantages, 
our position — the great fact that we, alone of all, can exercise super- 
vision over the great function of the administration of justice — impose 
upon us all the duties of that relation. 

If this truth were more present to the minds of lawyers, and made 
manifest in their conduct, I cannot help thinking that it would work a 
most beneficial improvement in law and legislation — indeed in all pub- 
lic business. The public would impose in us the same confidence which 
our individual clients never hesitate to give. Our advice would be taken 
in the selection of judges, and we should select the best. Political ques- 
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tions would be settled as the people choose to settle them ; but the 
results would be embodied in well conceived legislation. Written law 
would be confined to its true province. We should meet with no 
attempts to accomplish by legislation what science only can effect. 

I am not insensible to the self- discipline which a recognition of 
this relation would enjoin. If the public is our client, it cannot be 
sold, or deceived, or intrigued against, by us. In the race for public 
honor and promotion those odds must be allowed to him who is willing 
to accept them. It so happens that they are the weapons which law- 
yers are well able to use, if they will. The arts of persuasion include 
the arts of deception. The study of human nature in which we are 
constantly engaged, reveals the points where intrigue may be employed 
with advantage. These instruments must be discarded. Place and 
power gained without them bring blessed opportunities for good ; but 
when purchased by means of them, are found destitute of that public 
confidence which is the indispensable condition of public usefulness 

Gentlemen, in this work of harmoniously developing and improving 
the written and the unwritten law a principal part should properly be 
taken by you. The achievements in the past of the great men of your 
bar justify high expectations. It was by Virginia lawyers that the phi- 
losophy and principles of free government were at an early period 
studied and developed. It was from this ancient Commonwealth that 
the first immediate impulse which led to the formation of our Federal 
Constitution was. communicated. It was by Virginia lawyers that the 
leading features of that instrument were first conceived and suggested ; 
and where have its principles and spirit been so fully developed and 
applied as in the immortal judgments of your own Marshall/ Permit 
me and others to hope that you are hereafter to make large additions 
to this great inheritance of renown. 
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OUR JUDICIAL SYSTEM: SOME OF ITS HISTORY, AND SOME OF ITS 

DEFECTS. 

This subject has commended itself to me, for the present occasion, 
chiefly for two reason : Firsty that it can be treated without technical- 
ity, and secondly^ that within the compass of a paper not too long for 
the present purpose, several of the merits and demerits of the judicial 
system of our State in the past and at the present time can be touched 
upon, so, possibly, as to lead us to take stock of what we have. For a 
body as influential as this Association ought to be, in the matter of Law 
Reform, to give its attention earnestly to the work of improving the 
administration of public justice in our own State Courts, is, or ought 
to be, one of the readiest means by which such reforms can be brought 
about, if they are found to be needed. 

It may be assumed, I think, that the moral standards of a people, if 
not fixed by those of the Bench and Bar, will rarely be found to be 
higher than those by which the Bench and Bar are governed. And 
among lawyers the standards, not only of social and professional ethics 
and attainments, but of efficiency, in their part of the great business 
of administering justice, must, in the long run, conform in a great de- 
gree to the standards which prevail among the judiciary. The Judges 
of a State, the expounders and administrators of its laws, under whose 
authority and subject to whose control the functions of the Bar are dis- 
charged, cannot fail to exert a powerful influence upon the lawyers, 
both as a body and as individuals. 

In the presence of a Judge, pure, wise, learned, and fearless because 
independent, every lawyer who has an atom of self-respect or pride — 
to say nothing of any higher principle — will be ashamed to exhibit 
folly, ignorance, or corruption. 
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The history of our Vir^nia Judicatory through about two hundred 
years presents an interesting example of that evolution which has largejy 
characterized the formation of the social and public institutions of the 
English speaking peoples. The partial sketch which I propose to give, 
being introduced only as prefatory to other matter, must be meagre and 
general. Details will be omitted, even when they would possess much 
antiquarian interest ; and the order followed will be rather by subjects 
than chronological. 

In the first Charter to Sir Thomas Gates and others, April loth, 1606, 
(4th James I.) Article VII provided for a Council •' which shall gov- 
ern and order all matters and causes which shall arise, grow, or happen '* 
in the Colonies (two were contemplated, though only one was subse- 
quently planted,) "according to such laws, ordinances and instruc- 
tions as shall be in that behalf given.*' i Hen. Stat, at L., pages 60- 
61. 

Instructions were framed accordingly, which passed the privy seal 
20th November of the same year, by which plenary powers were vested 
in the President and Council to deal with all matters judicial, criminal 
or civil, restricting the death penalty to only the more serious felonies, 
providing for trial by jury, with power of reprieve (the King retained 
in his own hands the power of pardon). Their civil jurisdiction was 
*'to hear and determine ^i/Zand every other wrongs, trespasses, offences 
and misdemeanors." The proceedings were to be recorded "briefly 
and summarily in a book," and to be subscribed with the hands or 
names of the president and Council, or such of them as gave the judg- 
ment or sentence. Here we have the original of our mode of authen- 
ticating the Court orders by having them read, to ensure accuracy, and 
signed by the judge. This, I infer from its omission in the Circuit 
Court of the United States, in this Circuit, is not a universal practice 
in the other States. 

Some fifteen or eighteen years elapsed before the dispersion of the Col- 
onists led to the formation of municipal corporations. In March, 1623, 
among the acts of one of the first assemblies was one providing that in the 
corporations of Charles City and Elizabeth City, courts should be held 
once a month for deciding suits not exceeding the value of one hundred 
pounds of tobacco, and for punishment of petty offences. These courts 
were to be held by the Commanders of plantations, and such others as the 
Council by commission should appoint. The form of the commission 
is given, i Hen. S. at L., p. 137. Appeals were allowed to the Gov- 
ernor and Council, the appellant if cast in suit to pay double damages. 
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I Hen. S. at L., p. 125. Such was the small beginning of the system 
by which justice was to be carried to the homes of the people. 

In this half military half civil administration we find the original of 
our old County Court system, of which I shall have something more to say 
hereafter. If the consequence of appeals taken for the purpose of 
"getting a compromise," or ''taking the chances,*' were as serious as 
our forefathers thought they ought to be, our appellate courts would 
have much fewer causes to decide, and a better opportunity to decide 
them advisedly. It is true that sometimes suitors might be deterred 
from appeals which ought to be taken, but counsel would be much more 
careful how they advised appeals than they now are, and it would be 
less in the power of rich suitors to oppress poor ones by continued liti- 
gation. 

By the year 1629 '* Commissioners of Monthly Courts,'' named and 
commissioned, in the same instrument, from the Governor and Coun- 
cil, had superseded the Commanders; and the County Court system, 
which held its ground in its original simplicity and efficiency, but with 
greatly increased powers and jurisdiction, until 1852, and, in most of 
its features except the mode of selection, until 1870, was fairly launched 
on its career of two hundred and forty years duration. I cannot sum- 
marise their subsequent history for the first two hundred years so well 
as by quoting the note of Mr. Benjamin Watkins Leigh, on page 244 
of the I Rev. Code of 1819, of which, by the direction of the Legis- 
lature, he was the compiler. He says : 

''The institution of the County Courts, originated as early as 1623-4, 
and as it is the most ancient, so it has ever been one of the most important 
of our institutions, not only in respect to the administration of justice, 
but for police and economy. They Were first called monthly courts ; 
and at first only two of them were established, and their jurisdiction 
jealously limited to the most petty controversies, reserving the right of 
appeal for the party cast to the Governor and Council, who were the 
judges of what were called the quarter courts. In 1642-3, the style 
was changed to that of County Courts, the Colonial Assembly having 
previously begun, and continuing thenceforward, to enlarge their 
duties, powers and jurisdiction, and to extend the system to every 
county as it was laid off. As early as 1645 they had been matured into 
their present (he is writing in 1819) form, (though somewhat rude and 
irregular), of courts of general jurisdiction in law and equity; and the 
most important duties in matters of police and economy were confided 
to them. * * In 166 1-2 it was enacted that Commissioners of the 
County Courts should take the oath of a justice of the peace, and 
should be called justices of the peace. These tribunals now assumed a 
perfectly regular form, and their functions have ever since been so im- 
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portant that their institution may well be considered as a part of the 
constitution, both of the colonial and present governments. No mate- 
rial change was introduced by the Revolution in their jurisdiction or 
general powers or duties of any kind. * * * it would, perhaps, 
be impossible for any man to estimate the character and utility of this 
system, without actual experience of its operation.*' 

Down to the Revolution the great reservoir of judicial power was 
in the Governor and Council, sitting as the ** Quarter Court.*' It 
was the court of general original jurisdiction in nearly all sorts of 
causes, and was the appellate court in all cases in which appeals were 
allowed. It was the court in which such lawyers as Sir John Ran- 
dolph and his son John, George Wythe, Edmund Pendleton, Jeffer- 
son, Henry, Blair, Nicholas, the Lees, Tyler, &c., were trained. It 
was the parent stock out of which the other courts sprouted. Its first 
offshoot, as we have seen, was the County Court system. It was the 
original and antitype of the Court of Appeals and General Court. 

In the reorganization of 1776-7 the body of its original jurisdic- 
tion, other than in Chancery matters, fell to the General Court, an 
institution in many respects full of wisdom and benefit. Mr. Jeffer- 
son was the author of the acts by which the General Court and the 
High Court of Chancery (between which the judicial powers of the 
Governor and Council were divided) were organized. These acts 
passed in October, 1777 (9 Hen. Stat, at L. 401). Under them the 
General Court consisted of five judges, elected by the General Assem- 
bly, and sat only at Williamsburg, the Westminster of old Virginia. 
As the extension of settlement and increase of population made it 
inconvenient for suitors, jurors and witnesses to attend at the Seat of 
Government, the judges of the General Court in 1788 became itine- 
rant by districts, and their number had to be increased. 

From time to time, by successive acts, the original jurisdiction of 
the General Court was curtailed, and transferred, as to civil actions 
between citizens, to the District Courts, which were in substance what 
the circuit Superior Courts of a later, and the Circuit Courts of the 
present day, are. It remained the court in which causes in which 
the State was a party were tried, was the appellate court in criminal 
cases, and had general common law jurisdiction in all causes, mat- 
ters and things, as well criminal as civil, except when jurisdiction was 
vested elsewhere by the Constitution and laws of the United States 
and of this State, i Rev. Code 1819. Ch. 67. 
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From 1788, when the District Courts were established, to 1851, 
when the General Court was abolished, and its original jurisdiction 
given to the nisi prius courts (except suits in which the State is pecu- 
niarily interested, and a few other matters as to which the Circuit 
Court of Richmond was made residuary legatee), the General Court 
was composed of the circuit (District and Superior) judges of the 
Commonwealth, a majority constituting a court. Coming together as 
they did twice a year, in June and September, to hold terms at the 
Seat of Government, as the Court of Criminal Appeal, and with 
exclusive jurisdiction in revenue and other State matters, all the judges 
were thus thrown together from time to time. They were brought 
into conference, not only on those subjects on which they were called 
upon to adjudicate, but as to modes of procedure, questions of prac- 
tice, or of law reform, and any new gr difficult question which might 
have arisen on their circuits. The newly appointed judges had the 
opportunity to sit at the feet, of the older and more experienced. 
Uniformity of practice and of view was promoted, the individual 
crotchets of one were corrected by contact with the rest, and thus in 
many ways the General Court was an educational influence of very 
high value. 

By its constitution of judges incessantly engaged at nisi prius in 
the trial of civil and criminal causes, the General Court had the 
opportunity to become far better qualified as a court of Criminal 
Appeal than any Court of Appeals has the chance to be, composed 
as the latter generally is of men who either never sat at all at nisi 
prius, or if having some experience on the Circuit bench, scarcely 
ever presided over a criminal trial. The opinions and decisions of 
our old General Court in Commonwealth's cases, will, I think, demon- 
strate its superiority over the Court of Appeals in that branch of the 
law; a superiority due, as I conceive, to the greater advantages pos- 
sessed by the judges of the former for acquiring the best training and 
the most accurate familiarity with criminal jurisprudence and proce- 
dure. Whenever we shall have occasion to try our hand again at con- 
stitution making it is not unworthy of serious consideration, whether it 
would not be well to reorganize the General Court in some form, if 
for no other reason as a sort of college for judicial education. 

On 5 th of October, 1829, a convention called by the people of Virginia 
to revise the constitution under which they had lived from 1776 (53 
years), met in the hall of the House of Delegates at Richmond. At 12 
o'clock James Madison called the body to order, and nominated James 
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Monroe for President. He was unanimously elected, and was escorted 
to the chair by Mr. Madison on one side and Chief Justice Marshall 
an the other. It was a body of exceptional ability. On the floor, 
among others hardly less distinguished, sat Benjamin Watkins Leigh, 
Samuel Taylor, Wm. B. Giles and John W. Jones (all from one dis- 
trict) ; George C. Drumgoole, John Tyler, Philip N. Nicholas, Briscoe 
G. Baldwin, Chapman Johnson, John Y. Mason, Wm. Leigh, John 
Randolph, Philip P. Barbour, Robert Standard, E. S. Duncan, Lewis 
Summers, Philip Doddridge, John S. Barbour, John Scott, John W. 
Green, L. W. Tazewell, James Pleasants, Wm. F. Gordon, Lucas P. 
Thompson, John Colter, and Abel P. Upsher. 

On a memorable occasion (the case of the Judges, May, 1788, 4 
Call, 143), the Judges of the Court of Appeals under George Mason's 
constitution, in their recorded remonstrance to the General Assembly, 
declared as a fundamental principle, that ''The propriety and neces- 
sity of the independence of the Judges is evident in reason and the 
nature of their office, since they are to decide between government 
and the people as well as between contending citizens; and if they be 
dependent on either^ corrupt influence may be apprehended, sacrificing 
the innocent to popular prejudice, and subjecting the poor to oppres- 
sion and persecution by the rich." 

In a memorable debate on the loth December, 1829, on the report 
of the Committee of the Convention on the Judiciary, of which he 
was chairman, Chief Justice Marshall said : 

''Advert, sir, to the duties of a judge. He has to pass between 
the government and the man whom that government is prosecuting: 
between the most powerful individual in the community and the 
poorest and most unpopular." (In these days he doubtless would 
have added : between tne citizen and Briarian corporations wielding 
influence in a thousand ways, direct and indirect ; and between the 
citizen and the government as a partv litigant, the government stand- 
ing as the representa'ive of a politic.al party on the one side, and the 
the individual the representative of a party on the other.) "It is of 
the last importance that in the exercise of these duties he should 
observe the utmost fairntss. Need I press the necessity of this? Does 
not every one feel that his own personal security and the security 
of his property depends on that fairness? The judicial Department 
comes home in its effects to every man's fireside. It passes on his 
property, his reputation, his life, his all. Is it not in the last degree 
important that he should be rendered perfectly and completely inde- 
pendent, with nothing to influence or control him but God and his 
conscience? ** * * * I have always thought, from my earliest 
youth till now, that the greatest scourge an angry heaven ever inflicted 
upon an ungrateful and a sinning people was an ignorant, a corrupt, 
or a dependent Judiciary.*' 
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The convention of 1851 was brought about by the same root of 
bitterness which had caused that of 1829 — the basis of representation 
between the East and the West, the slave-holding and non slave-hold- 
ing sections.' This was the second phase of the insoluble negro 
question, the first having been the long struggle of Virginia, begun in 
1699, to prevent the importation of negroes, and carried on fruitless- 
ly against the British Crown until independence, when she, first of 
Christian States, at once forbid it; then renewed in the convention 
which framed the federal Constitution, when she was again overborne 
by the more Southern States and New England, which combined to 
continue the Slave trade to iSoS. 

When the Convention of 1851 met, if it truly represented public 
sentiment, it would seem that the public mind had been seized with a 
spasm of democracy almost Jacobinical. It made every Judicial officer 
of the State, from justices of the peace up to the Court of Appeals, 
elective by popular vote, and for terms of years. The principle, which 
for generations had been held most sacred in the thought of Virginia 
statesmen and philosophers, had been that the Judiciary throughout 
all its grades must be independent ; and as corollaries from that fun- 
damental and far reaching principle, that their term should be dum 
bene gesserint ; and that they should not be chosen by popular vote. 
In the debates in the Convention of 1829-30 a strenuous battle of the 
giants occured, over the eff'ort to provide against an abuse under which 
some Circuits were suffering, from incapacity of judges through age or 
infirmity, who would not resign because they could not afford to do so. 
The issue was between removal by the Legislature, with or without 
continuance of salary. In all that debate, which covered the whole 
field of the organization of the Judiciary, it was uniformly assumed 
that the people by direct vote could not be expected to make good 
selections of judges. Yet twenty one years later all the weighty reason- 
ing and authority on this subject were disregarded. All were made 
the subjects of popular vote. This abandonment of principle was 
because the tax-payers were unwilling to pension superannuated judges. 
Whatever else may be said of the Convention of 1867-9, we owe to it 
the applause due to a partial return to principle so far as respects the 
mode of appointment. Justices of the peace were left elective by the 
people, and compensated by fees; the worst shape, perhaps, in which 
it was possible to put them. 

An incident significant of the times is presented .in the contrast 
between the circumstances attending the organization of the Conven- 
10 
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tion of 1829, and that of 1867. I have mentioned that when the 
former organized, James Monroe was elected President, and conducted 
to the speaker's chair by ex-president James Madison and Chief 
Justice Marshall. When the last Virginia Convention met in the same 
chamber, called by a military proclamation, it elected as President one 
Underwood, whose name and character are preserved in the cases of 
McVeigh v. The U, 5., 11 Wall. 267, and Underwood v. McVeigh, 
23 Grat., 420, as dead flies are preserved in amber. He was escorted 
to the same chair on one side by one Curtis and on the other by one 
Snead. 

The great Chief Justice, in the noble passage which I have quoted 
above, sketches by their opposites the qualities of an ideal Judiciary. 
Learning, the opposite of ignorance ; Purity, the opposite of Corrup- 
tion; Independence, the opposite oi Dependence. The judge, if possible, 
and as far as possible, ought in the interest of society to be a better 
lawyer than any counsel who practises in his court. At the least, he 
should be a man of deep, accurate and scientific legal knowledge. 
The importance of such qualifications becomes apparent from the 
following leading considerations, though they are not the only ones ; 
viz : — 

I. Only such a judge can dispatch business at once rapidly and well. 
In this point of the dispatch of business lies a vast, an incalculable 
economy, of time, labor and money ; of time and labor to himself and 
to the Bar, in dispensing with the need of endless arguments and 
investigations about questions which ought to be decided as soon as 
they are stated ; and more important still, by far, economy of time and 
. money to suitors, witnesses and jurors. One of the heaviest taxes men 
of business in town or country have to pay is in attendance on the 
courts. This subject will be referred to again hereafter in another 
connection. 

f . Only such a judge can be relied on at nisi prius to decide correct- 
ly, thus saving the great, often ruinous, expense of appeals. 

3. Only such a judge can be expected to give satisfaction to the 
minds of suitors and their counsel. It is of great importance that the 
law be respected by the people. When the community gives to the 
judge that sort of confidence which only a first rate man will win, his 
decision comes to possess a sanction oi finality, which makes it more 
than the mere end of strife. 

The ideal judge should ^ossts^ purity. He must be not only above 
reproach in character, but also above suspicion in reputation. No 
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learning, talents, brilliancy, or power, will compensate for want of pub- 
lic confidence in judicial integrity. If the fountain is corrupt the whole 
stream is poisonous, and the law becomes a snare and a pitfall, instead 
of a defence and refuge. 

Independence is the third essential quality of a good Judiciary. This 
is a far reaching principle, touching the subject at almost every point. 
The leading particulars to which I need refer at this time under the 
head of the independence of the judges are as it relates to — 

(I) The mode of appointment ; under which it is proper to consider, 
{a) The electoral body which is invested with the power of selection, 
and (Jf) the conditions under which that power is exercised. 

Without consuming time in any discussion of the respective merits 
and demerits of the manner in which our Virginia judges, of the grades 
above Justices of the Peace, have been chosen under our various con- 
stitutions, or have been proposed to be chosen in the discussions which 
have taken place upon that subject, I shall content myself with the 
remark that so far as I have been able to weigh the considerations to be 
borne in mind I regard the General Assembly, acting by joint ballot, 
as provided in our present Constitution, as the best, or rather, the least 
objectionable. But however opinions may differ on that subject, and 
I can well see that grounds for fair difference in opinion do exist, I 
wish to call earnest attention to a serious objection to the conditions 
under which the choice is made, under the provisions as they now stand 
in the State Constitution. It is, that all the judges of each grade are 
elected by the same Legislature, and the terms are so arranged that at 
recurring intervals two or more grades come on for election at the same 
time. Two mischiefs follow: (i) The members elect one another, and 
(2) thus a temptation, practically too strong to be resisted, to make 
judicial office the spoils of party is held out; a temptation which 
we have seen the Legislature snatch the opportunity to yield to. 

A few years ago my attention was called to this subject, and I devised 
a remedy, simple and unobjectionable in itself, in the form of a pro- 
posed amendment to the Constitution, by which each grade of judges 
should be divided into classes, and the classes be elected (after the first 
election) for the full term of the duration now prescribed. Thus: the 
term of the judges of the Court of Appeals is twelve years, and there 
are five of these. Divide them into five classes of one each. At the 
first election elect one for four years, one for six years, one for eight 
years, one for ten years, and one for a full term of twelve years. 
Divide the Circuits intoy^r classes as nearly equal as may be, and elect 
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one class for two years, one for four years, one .for six years, and one 
for a full term of eight years. Divide the County judges into three 
classes, and elect one class for two years, another for four and the third 
for six years. Divide the City judges into three classes, as nearly as 
may be, and elect one for two, another for four, and the third for six 
years, all elections after the first, whether to fill a vacancy or otherwise, 
to be for a full term. I printed this scheme in a small pamphlet, in 
which the text of the proposed amendment was carefully drawn out, a 
copy of which I take leave to lay on your table with this paper. As it 
would make this paper too bulky to introduce the whole pamphlet of 
seven pages, I incorporate here the prefatory remarks : 

The following (among others) are some of the considerations which seem to make 
it desirable, in a high degree, to adopt the amendment, hereto attached, to the State 
constitution : 

1. All thoughtful people will agree that judicial office ought to be removed as far as 
possible from the influences of party politics in making selection of judges, and that 
the fittest men should be selected. The arrangement, under the present constitution, 
has a direct tendency to the violation of these rules, by bringing on the elections of 
judges in masses — namely, all the County judges at once, all the Circuit judges at once, 
all the Supreme Court judges at once, and at the same time with the County judges. 

2. The late Court of Appeals decided, in four separate cases, that all judicial elec- 
tions were for a full term. The present Court has decided that elections to fill vacan- 
cies are only for the unexpired fraction of a term. The next Court may recur to the 
opinion of the former Court. This uncertainty is in every way undesirable. 

3. The election of all the Supreme Court judges at the same time has the effect, when 
a// are changed at once, as they generally will be under the present system, of placing in 
office, on the highest Court in the State, men wholly without experience. It is emi- 
nently desirable that the elections should be required to so take place that but one inex- 
perienced judge can be on the Supreme bench at a time, with four, of whom the least 
experienced will have had four years upon that bench. 

The proposed amendment, by dividing all the judges into classes, will meet and 
remove all the grounds of objection which lie so strongly against the existing system, 
and will finally settle the vexed question as to the tenure of judges elected to fill 
vacancies, by recurring to the rule laid down in the constitution of 1852, namely, that 
judges in all cases shall be elected for a full term. 

It will insure the courts against sweeping changes in the judiciary, founded on 
political grounds. 

It will tend to ehminate combinations among candidates, and thus will tend to 
elections purely on the ground oi fitness. 

It will put at rest the question of tenure above alluded to 

It will secure in our highest Court continuity of information and experience as 
to rules of practice, and the course of decisions. 
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It will go far to render a Convention in 1888 unnecessary, and will thereby 
prove a measure of economy. 

It will remedy a number of defects in the present system of judicial elections, 
by the method of amendment pointed out in the constitution itself, namely, by 
correcting it in those respects in which it is shown by experience to require 
amendment, without the costly, and always hazardous, experiment of a Conven- 
tion. 

The amendments suggested are believed to be free from all ground of objection on 
principle. 

The form is studiously the same with that pursued in the case of the last amend- 
ments, adopted in 1 876. See Acts 1874-5, P*g® 399* 

It is believed to be quite plain from the terms of Section I, Article XII of the con- 
stitution, that proposed amendments to the constitution are no^ required to be, and 
were not intended to be, submitted for approval to the Executive.* 

So much as to securing independence by eliminating Party, as far as 
possible, in the selection of judges. 

(II). A judge to be independent must have adequate emblument. 

Meanness of emolument of our Judges. 

It is, I believe, a fact that the Judiciary of Virginia are paid less, 
absolutely and relatively, than in any other State in the Union. It is 
safe to say that in the long run services which are poorly remunerated 
will be indifferently performed, either from slackness on the part of 
those who render them, or because the poor remuneration fails to com- 
mand the best qualification, or for both reasons combined. 

Nothing, it seems to me, can be plainer than the truth, that it is to 
the highest interest of society that judicial officers, through the whole 
series, from the highest to the lowest, ought to be filled with the best 
available material. To this end the emolunaents of such offices ought 
to be adequate, taken in connection with the honor and social distinc- 
tion which to some extent still adheres to them, to constitute them, at 
least in the higher grades, the goal of a studious and noble ambition to 
the legal profession. This is the more necessary since our people are 
determined not to have worn out judges as civil pensioners. Because 
this is an important subject, I mean to handle it freely, but, be it under- 
stood, with absolute impersonality.. 

I say without fear of successful contradiction that few men of suit- 
able age for original appointment on the bench of our Supreme Court 
of Appeals, whose character, attainments, professional experience and 

* The text of the proposed act can be seen at the end of this paper. — Secretary. 
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Standing would point them out as eligible, can afford to occupy that 
bench. For an original appointment to that Court, where the term is 
1 2 years, a man ought to be intellectually and physically in the flower 
of his manhood, say from 35 to 50 years of age ; not younger generally 
than 35, because he would lack ripeness of experience ; not older than 
50, because his chances of filling out his full term, with undiminished 
powers, ought to be the highest, not to speak of cases where a second 
term would be useful and desirable. Most lawyers between 35 and 50 
are men with families to support, — sons and daughters to educate and 
start in life. Very few lawyers with us are rich men, or even so well off 
as to be even partially independent of their professional incomes. 

That a salary of ;f 3,000 is no temptation to a learned, able, and suc- 
cessful lawyer, without private fortune, and with a young and growing 
family, is too obvious for discussion. If he is a city man, the salary 
will scarcely pay half the expenses which the position and the mode of 
living which it entails will impose on him. If he is from the country, 
he must leave his family for three- fourths of the year, when his paternal 
influence is most needed, or take them to the city. In either event, if 
he manages to avoid the scandal of debt on the one hand, and on the 
other of living in seclusion and parsimony, he ends his twelve years an 
old man, who, if he fails of re-election, must in his old age begin life 
anew in poverty and struggle. 

Some weighty observations on the meanness of our people in the 
matter of judicial salaries are to be found in the preface to 2 Robinson's 
Reports, 1847. 

A man hampered by debt, or pinched by poverty, is in no condition 
to throw all the powers of his mind into his ofiicial work. More or less 
the work suffers. Above all things a judge must have honesty and inde- 
pendence. Debt and poverty hamper independence and endanger 
integrity. They open up avenues of temptation in endlessly various 
ways and forms dangerous to the reputation, if not to the character, of 
almost any man. It follows from these conditions that the only persons 
who for the most part can afford to turn away from a good practice, with 
the (comparatively) splendid chances of retainers in great causes, to the 
bench of our Supreme Court, must be old men who have served a term 
already, and, their children being grown up, find a meagre salary pre- 
ferable to the dust and struggle of the Bar ; or bachelors, or men of 
fortune, or perhaps men already growing old on the Circuit Bench, who 
go higher with better pay. It is quite true that there are always plenty 
of men willing to accept a seat on the bench of the Supreme Court of 
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Appeals ; some ready to seek and electioneer for it. The question, 
however, in which the public is really interested is, are they generally 
speaking such as are best fitted for it ? 

The same general course of remark is applicable to the paltry pay of 
Circuit judges. It is a matter of constant surprise that men as capable 
as some of our Circuit judges undoubtedly are, should be willing to go 
upon the bench for an eight year's term, for a salary of ;fi, 600. Iven- 
' ture to affirm that scarcely any man who is really fitted to discharge the 
duties of a Circuit judge as they ought to be discharged can afford to 
accept the office at all unless he has already grown old in the seat, or 
has considerable private resources, or is in some other way exception- 
ally situated. A lawyer whose professional income, in any part of* the 
State with which I am acquainted, does not latgely exceed this pittance, 
may I think be safely set down as poor material for a Circuit judge. 
Some of those we have went upon the bench before the salaries were 
made so very mean as they now are, and when the reduction was made 
were too old to begin life afresh. Some are men of considerable pri- 
vate resources, sufficient when supplemented by the official salary, small 
as it is, to afford them a mere living. Some, perhaps, found the phys- 
ical exposure incident to a country practice a serious danger to a weak 
constitution. These are illustrations of the special causes which, so far, 
have operated to induce men of good capacity to submit to the sacri- 
fice of income which the acceptance of a Circuit judgeship involves. 
And, because by these exceptional conditions, the service has not as 
yet uniformly degenerated to the level of the emolument provided, 
sapient legislators tell us that **a plenty of good men can always be 
found, willing and anxious to starve at ||t,6oo a year." That men can 
be found, and sometimes good ones, is no answer to the argument 
drawn from the public interest. That interest is that ^/le best material 
be attracted to the bench. The economy to society of the best men 
on the bench is enormous. When crime is promptly and surely 
punished (as it is in England and in New Jersey), when rights of 
person and property have the protection of a strong, firm, and sure 
judicial hand and head, when business is dispatched with expedition, 
and done right, the saving in mere money is immense — the benefit to 
public morality beyond price. 

The difference between a fairly decent judge, who manages to keep 
out of serious scrapes, and escape removal by joint resolution for 
incapacity, and a first rate judge, whose decisions are as clear as they 
are prompt, the acknowledged head and superior of his bar, whose 
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opinions are submitted to because they convince or carry the intrinsic 
weight of authority, in point of mere pecuniary saving to the com- 
munity is incalculable. The judicial censure of such a man on wrong- 
doing is a sanction which informs and educates the moral sense of the 
people. Such were Judges William Leigh, Lucas P. Thompson, John 
Tayloe Lomax, whom I name merely as specimens from among the 
worthies of the past generation ; names which first present themselves 
to my memory because in my youth I had the privilege to know the 
men who bore them. 

The meanness of our salaries operates to exclude from the Bench the 
larger proportion of the very best material for Judicial station. Instead of 
being the reward of eminent merit, the acknowledged crown of 
professional efficiency and success, a goal to be striven for in a gener- 
ous and strenuous race, by deep study, clean living and ceaseless labors, 
the Bench is placed, even in its highest places, beneath not above, the 
reach of the best talent of our Bar. Judicial mediocrity means to the 
Bar the waste of much valuable time and fruitless labor. One never 
knows what may be taken for granted. All sorts of propositions are 
open to indefinite debate and absurb discussion. Hence to suitors, 
lawyers, jurors, and witnesses, the waste of time is an intolerable tax. 
I recently sat in a crowded Bar and Court House, where business for 
several days was awaiting a hearing, and heard two lawyers debate 
before the Court for two hours whether a clerk could have a summons 
on suggestion to collect his fees for services in a chancery cause in 
which (not being ended) there was no decree for costs ! 

Feebleness on the bench means a great increase of litigation. It 
invites the bringing of all sorts of suits, and encourages appeals, even 
from decisions which are correct. 

In the rapid and correct dispatch of the business of the court was 
found the crowning glory of Mansfield's incomparable excellence. 
''From his quickness, repetition and prolixity were inexcusable; and 
there was no temptation to make bad points, as sophistry was sure to 
be detected and sound reasoning was sure to prevail. When the facts 
were ascertained, the decision might be with confidence anticipated, 
and the experienced advocate knew when to sit down, his cause being 
secure or hopeless. The consequence was that business was done 
not only with certainty, but celerity, and men making many thousand 
a year, had some time both for recreation and elegant literature.'* **In 
Lord Mansfield's time," said Erskine, '^although the king's bench 
monopolized all the common law business, the court often rose at one 
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or two o'clock ; the papers, special, crown, and peremptory, being 
cleared, and then I refreshed myself with a drive to my villa at 
Hampstead." 

I have dwelt somewhat tediously on the inadequate salaries of our 
judges, because to my mind it is a matter of great concern to the State. 
It excludes the best men from the bench, is degrading to the State, 
and injurious to the public in many ways. So far from being an 
economy it is demonstrably a waste and a profligate one, because not 
only a waste of money, but of character and reputation and social 
improvement. * 

It is a specimen of extremely dangerous demagogism, a scandal 
which ought to be removed. In the strong view I take of it, as impair- 
ing the dignity, usefulness and independence of the judiciary, this 
Association is bound to use its best efforts to secure its redress, as a 
reform of vast importance. How much wiser are the great corpora- 
tions in their generation than the people of the State through their 
Legislature ! The corporations find it economy to pay in salaries to the 
best legal talent, thousands, when the State pays hundreds. The chief 
counsel of a railroad company gets a salary of 115,000, or |;io,ooo, or 
^15,000 a year, and has two or three assistants with salaries equal to 
those of the judges of our Court of Appeals. And these men, besides 
these salaries, are free to take other business. Ought the public, with 
its manifold interests, to retire from the market for ability and learn- 
ing, by reason of the meanness of its appreciation? That is precisely 
what has happened. 



In the next place, I call attention to the County and Corporation 
Courts. Some of the defects of the existing system here are very glar- 
ing, and call loudly for reform. The Constitution of the State, Article 
VI, section 13, provides: "In each county of this Commonwealth, 
there shall be a court called the County Court, which shall be held 
monthly by a judge learned in the law'' &c. The General Assembly 
has treated this provision as if it was a jest, and turned it into a mock- 
ery. Many of the persons appointed have never been lawyers at all, 
yet have been selected to pass upon the liberty and lives of citizens, to 
decide important probat causes, and deal with the whole police juris- 
diction of the country. 

That this is a great evil requiring reformation, seems to me to be 
apparent on the face. of the statement. This, again, is the fruit of that 
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baleful and false economy, which regards a nominal salary, which any- 
body can be found willing to take, sufficient to satisfy the needs of soci- 
ety in regard to a judicial office of very large jurisdiction, to which the 
most vital 'interests are committed, and which ought to bring /ustice, 
intelligently administered, to the doors of the people. Many of our 
county courts are intolerable travesties; all that has been said of the 
waste of time, the inadequacy, the tendency to bring the law and pub- 
lic justice into contempt, might be repeated here with aggravations. 

Criminal justice is relaxed among us to an alarming extent, front 
sheer inability in the judges to cope with the counsel for defence on 
legal propositions. These judges, conscious of their ignorance, often 
rule and instruct in favor of a criminal for fear of doing him a wrong, 
or because the State has no appeal, and it is safe. Juries cannot be 
expected to have much regard for adverse instructions given by a judge 
whose attainments in the law they know to be just equal with their 
own, namely, none at all. In a society of the mixed elements which 
exist here, it is of supreme importance that the administration of the 
law, especially the criminal law, should be prompt, firm, wise, accurate 
and just — ^just to society as well as to the citizen. This cannot be, 
unless the County judges be in fact, as the Constitution requires, 
** learned in the law.'* Can we expect men ** learned in. the law" and 
possessed of the other qualifications, which ought to be inseparable 
from such office, to render service for salaries ranging from 1^350, in 
small counties, to 1^750 in the large counties — (Appomattox and 
Bedford)? 

The material upon the county bench, indifferent as much of it un- 
questionably is, in comparison with the duties confided to it in many 
instances is surprisingly above what might reasonably be expected. 
The tendency, however, since the Constitution was adopted, has decid- 
edly been to deterioration. The people are losing sight, by use, of 
what their courts ought to be. The County Courts need reform and 
need it badly. Now the County Courts are courts of probat. They 
have jurisdiction also, in an effectual sort of way, of the accounts of 
fiduciaries, executors, administrators, guardians, &c., in that ex parte 
settlements made by the Commissioner of Accounts are nominally 
confirmed by them, after lying for one month for exceptions, which 
are rarely ever taken. These settlements (so-called) are no settlements 
at all. They are for the most part what the fiduciary chooses to submit 
to the commissioner. They are rarely, if ever, examined by the 
court. If parties not sui juris b.tq interested they are never represented. 
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It is not deemed, in practice, necessary to pay much attention to them, 
either before the commissioner or tne court, because they are liable 
almost indefinitely to be overhauled by a bill in the Circuit or Corpo- 
ration Court to surcharge and falsify them. So far as my experience 
goes, bills to surcharge and falsify the ex parte settlements of fiducia- 
ries are the most dangerous and ruinous suits which are brought. They 
come generally after the lapse of considerable time, often when the 
principals who could explain the transactions involved are dead ; after 
evidence on one side or the other has been lost, the recollection of par- 
ties — and witness, when alive — has been dimmed by time, or their evi- 
dence lost by death ; when papers and vouchers have been mislaid, lost 
or destroyed ; in short, when the chances of arriving at the very truth 
and justice of the matter have become difficult or impossible. The 
amounts involved are relatively large, and ruin is apt to overtake the 
estate of the fiduciary and his sureties, however honest and conscien- 
tious he may have been, unless he has been skillful, careful and fortu- 
nate beyond the average of mankind. Or else the wily and cunning 
fiduciary, who has committed a well concealed default, can no longer 
be brought to just accountability, and families are cheated of their 
estates. Now if all such matters could be heard when they are fresh, 
when all the evidence is in existence and easy to obtain, and with all 
the persons interested before the court, and duly represented, — each 
annual settlement made, considered, heard,, in a true sense, inter partes, 
as in a suit in chancery — this ruinous class of suits would be extirpated. 
Fiduciaries would have to make true, accurate and final settlements, as 
their transactions progress. They would be preserved from most of the 
defaults which occur from the temptations springing from practical irre- 
sponsibility ; the mistakes of the honest but ignorant ones would be 
detected and corrected in limine, and estates would thus be preserved 
to tKe distributees and w^rds, to whom they belong. In other words, 
one of the greatest needs of Our judicial system is the want of efficient 
Orphan's courts. 

It has long seemed to me, indeed, ever since the present constitution 
was ratified in 1869, that the Legislature have it in their own power, by 
a due adjustment of jurisdiction, to accomplish two highly desirable 
ends, namely, the establishment of efficient Orphan's Courts, and the 
erection of the County Courts thereby into tribunals which would be 
worthy of occupation by men of real competency, such as the constitu- 
tion contemplates and describes by the phrase, ''learned in the law.*' 

Leaving the criminal and police jurisdiction as it it now is, confer on 
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the County and Corporation Courts plenary jurisdiction in all causes 
testamentary (except perhaps in suits for issues of devisavit vel non)^ 
and in the appointment of curators, committees, and guardians. 
Charge them with superintepding the settlement of all fiduciary 
accounts, under careful regulations for securing its being regularly and 
punctually done. Abolish the office of the Commissioner of Accounts, 
which would be merged into the duties of the judge. All settle- 
ments should be in court, which for that purpose would be always 
open. Require the judge (through his clerk) to keep a docket of all 
fiduciaries, showing the date of the last settlements, and make it his 
duty to require and compel such settlements annually, at the least, 
oftener when for any reason he considered more frequent ones prudent 
or necessary ; the attention of fiduciaries to their duty to be compelled 
by rule and attachment. AH settlements to be inter partes, including 
sureties; if any parties interested are not sui juris, let it be the court's 
duty to appoint guardians ad litem, and see to it that this service is not 
perfunctory, paying them reasonable allowances out of the interest 
protected. If any allowance or disallowance by the judge in the 
account is objected to by exception, let it been entered, or noted, and 
the point removed for adjudication by an informal appeal to the 
Circuit Court, be heard there upon the original papers and the result 
certified back. If the matter is of sufficient amount an appeal would 
lie to the Court of Appeals as in suits in equity. In the Corporation 
Courts, under the Constitution, the appeal would perhaps have to be 
to the Court of Appeals in the first instance. 

With this most important function added to the present duties of the 
County and Corporation judges, their compensation would have to be 
materially increased. But this, so far from adding to the burdens of 
the community, would obviously effect a material saving. The fees of 
the Commissioner of Accounts alone, added to the present salaries, 
would probably double them and be generally nearly adequate — say 
from ilyoo to ;f 1,500 in the counties. They ought to be from ^l 1,000 to 
^2,500. But to the credit of this system would have to be added the 
immense saving which would accrue to estates by the prevention of 
devastavits, and to parties by the extirpation of suits for surcharge and 
falsification, with the heavy fees, costs and expenses they involve. 

As to the form of this increased compensation, my own opinion is 
decidedly in favor of its being in the form of a fixed salary. Without 
going into this question, which, though of no mean importance, is a 
point of detail, if it should be deemed best that the additional com- 
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pensation should be in the form o{ fees, let it be so, and let any ques- 
tion of their amount be open to exception and appeal, as in other cases. ' 
When it is remembered that sooner or later in the mere course of na- 
ture every estate must pass through the Orphan's Court, the salary 
would distribute itself finally as effectually as any other form of public 
burden. The system of courts in the city of Richmond being peculiar^ 
this discussion is not intended to apply to them. Thus the office of 
County and Corporation judge would be made worth the acceptance 
of competent men. The importance of the function would add greatly 
to the dignity of the court. In no great while, in every county or judi- 
cial district, there would be trained, with the assistance of the bar, 
skilled judge -accountants, seeing to it that all fiduciaries were attentive 
to their duty. Defalcations would become rare, and, when occurring, 
would be swiftly dealt with, and this, again, would elevate the tone of 
public morals in relation to trusts of every description. 



There is another defect of recent introduction into our judicial 
system of which I must speak before I close. It is permitting judges 
of the County and Corporation Courts to practice law. This, in my 
judgment, is altogether to be reprobated. It is an outgrowth of a false 
and wretched economy, which begrudges to society a judicial system 
with decent emolument, and seeks to supplement a beggarly scale of 
salaries by a license full of evil tendency. 

Any judge of a Corporation or County Court who is engaged in prac- 
tice will be constantly beset with temptations, and be placed in posi- 
tions in which no judge ought ever to be allowed to find himself — with 
private interest on one side and official duty and purity on the other. 
It is most liable to occur with the Corporation judges, because of the 
civil jurisdiction of their courts being the same with that of the Circuit 
Courts. He may be called on to decide questions as a judge which in 
another court he is dealing with as an advocate. This will infallibly 
bring him under suspicion in one capacity or the other; and the ermine 
ought not only to be clean, but to appear clean. 

**Man is known to be a selfish as well as social being. Respect for 
character (self respect), though often a salutary restraint, is but too 
often overruled by other motives. * * We all know that conscience is not 
a sufficient safeguard ; and besides, that conscience itself may be de- 
luded; may be misled by an unconscious bias into acts which an 
enlightened conscience would forbid." Words of wisdom, spoken by 
Mr. Madison in the Convention of 1829. 
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Every lawyer knows that there is much in the confidence and com- 
munity of interest arising between attorney and client which tends to 
ingratiate the client with the counsel whom he employs. A man has 
an important case in the County or Corporation Court. It is no mat- 
ter what the question involved in it m^y be. The impulse on his mind 
will be that if he gives other business of any kind — office work or liti- 
gation in other courts — to the judge, it may be to his advantage, and 
he will reason correctly. It will be to his advantage — because judges 
are men like the rest of us — and will, consciously or unconsciously, lean 
to those who are actively and beneficially their friends and patrons. 
Whenever a litigant in one of these courts retains the judge at all, the 
action is open to, nay, covered with, suspicion. A judge should have 
no patron. It is not right or just to the bar, to the people, or to the 
judge himself, that he should be allowed to occupy a position of such 
questionable character. It will unavoidably have its influence upon 
him ; it will determine the choice by others of jurisdictions in which to 
bring suits when it is known that \k\& judge is retained in another court 
to maintain a particular proposition involved; it will bring the bench 
under criticism and suspicion with the bar and the people, and thus im- 
pair the confidence and respect in which it should be held. Even 
greater, more unseemly, and grosser evils may grow out of it. A state 
of things which may lead to such mischiefs ought not to be tolerated, 
but should be changed so that they cannot occur. The change ought 
to be made before the alftiost inevitable scandal shall become fragrant. 
Now, one collateral benefit, and it is an important one, which would 
flow from the above suggestion of the erection of these courts into 
orphan *s courts, with adequate compensation, is found in the fact that 
it would root up the pretext on which this mischievous innovation was 
founded — the insufficiency of judicial emolument. 

One more point of criticism, and I am done. It is not a defect in 
the judicial system, as established by the Constitution and laws, but an 
evil practice, which connects itself with the principle of the independ- 
ence of the judges. I refer to the acceptance of gratuities, or special 
privileges, which represent pecuniary value. 

The most common, as well as the most obnoxious, iHustration is the 
acceptance oi free passes from carriers of passengers. It connects itself 
directly with, and finds its pretext in, the meanness of compensation, 
by whi h it is sought to be palliated. It is said, by way of excuse, to 
be common, and that it does not affect the judgment. Those are pre- 
cisely the excuses put forward by Lord Bacon. It is common — the 
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more shame to us that it is so. The publication, a few years ago, of 
the correspondence between an eastern railway magnate and his friend 
on the Pacific slope showed that, in the opinion of a practitioner 
in the arts of corruption on a vast scale, the free pass bribe was 
regarded as at once the most potential and the cheapest form of ''in- 
fluence.'* 

I have heard one eminent railroad counsel say that he had strenu- 
ously advised the company which employed him not to issue free passes 
to the judges, for the reason that, the fact being generally known that 
the judges had them, they were influenced to rule adversely to the com- 
pany, in doubtful cases, through fear of being supposed to be influenced 
the other way. Either way, justice would be perverted, and I infer 
from the extent of the practice on the part of transportation companies 
that their experience is that it **pays.^^ On the principles of action 
which confessedly govern such bodies, it would not otherwise be prac- 
ticed. Some may consider this a small thing — I do not. Whatever 
tends, in fact or in public opinion, to impair the integrity of the bench, 
its absolute indifference to parties, is evil, and a great evil. 

Edmund Burke finely said that *'the value of Reputation is a shield 
against Calumny. The judge ought to have that shield, and the law 
should so fence him about as to make it as rare as possible that he 
should have occasion to rely on that defence, lest, too often dinted, it 
cease to be effective. 



PROPOSED AMENDMENTS TO THE CONSTITUTION OF VIRGINIA. 

Resolved by the Senate and House of Delegates {a majority of the members elected 
to each of the two Houses agreeing thereto)^ That the following amendments be, and 
they are hereby proposed to the constitution of Virginia, and are hereby referred to 
the General Assembly to be chosen at the next general election of Senators and Mem- 
bers of the House of Delegates for its concurrence, in conformity with article twelve, 
section one of said constitution : 

Strike out from the constitution of Virginia the fifth, eleventh, thirteenth and four- 
teenth sections of the sixth article, concerning the Judiciary Department, which are in 
the following words : 

[Here insert them.] 

and insert in lieu thereof the following : 

Section 5. The Judges of the Supreme Court of Appeals shall be chosen by 
the joint vote of the two Houses of the General Assembly, and shall, after the 
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first election hereunder, hold their office for a term of twelve years ; they shall^ 
when chosen, have held a judicial station in the United States, or shall have prac- 
ticed law in this or some other State for five years. 

At the first election of said Judges under this amendment, the General Assem- 
bly shall elpct one of said Judges for a term of four years, one for a term of six 
years, one for a term of eight years, one for a term of ten years, and one for a 
full term of twelve years. 

Section 1 1 . For each Circuit a Judge shall be chosen by the joint vote of the 
two Houses of the General Assembly, who shall, after the first election hereunder^ 
hold his office for a term of eight years, unless sooner removed in the manner 
prescribed by this constitution. He shall, when chosen, possess the same quali- 
fications of Judges of the. Supreme Court of Appeals ; and during his continuance 
in office shall reside in the Circuit of which he is Judge. 

At the first election of Circuit Judges under this amendment, the General As- 
sembly shall divide the Circuit Judges into four classes, as nearly equal in num- 
ber as may be. The Judges of class first shall be elected for a term of two years^ 
those of class two for a term of four years, those of class three for a term of six 
years, and those of class four for ay«// term of eight years. 

Section 13. In each county of this Commonwealth there shall be a court called 
the County Court, which shall be held monthly by a judge learned in the law of 
the State, and to be known as the County Court Judge : Provided, that counties 
containing less than eight thousand inhabitants shall be attached to adjoining 
counties for the formation of districts for county judges. County Court Judges 
shall be chosen in the same manner as Judges of the Circuit Courts. They shall, 
after the first election hereunder, hold their office for a term of six years, and 
dunng their continuance in office they shall reside in their respective counties or 
districts. The jurisdiction of said Courts shall be the same as that of the existing 
County Courts, except so far as it shall be modified by this constitution or may be 
changed by law. 

At the first election of County Court Judges under this amendment, the Gen- 
eral Assembly shall divide the said Judges into three classes, as nearly equal in 
number as may be. The County Court Judges of class first shall be elected for 
a term of two years, those of class two for a term of four years, and those of 
class three for a lull term of six years. 

Section 14. For each city or town in the State containing a population of five 
thousand, there shall be elected on the joint vote of the two Houses of the Gen- 
eral Assembly one City Judge, who shall hold a Corporation or Hustings Court 
of said city or town as often, and as many days in each month, as may be pre- 
scribed by law, with similar jurisdiction which may be given by law to Circuit 
Courts of this State, and who shall, after the first election hereunder, hold his 
office for a term of six ) ears : Provided, that in cities or towns containing thirty 
thousand inhabitants there may be elected an additional Judge to hold courts of 
probate and record, separate and apart from the Corporation or Hu&tings Courts, 
and perform such other duties as shall be prescribed by law. 
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At the first election of City Judges under this amendment, the General Assem- 
bly shall divide the City Judges into three classes, as nearly equal in number as 
may be. The City Judges of class first shall be elected for a term of two years, 
those of class two for a term of four years, and those of class three for a full term 
of six years. 

Insert after the 25 th section of Article VI the following, which shall be numbered 
Section 26: 

Section 26. Elections to the office of Judge of any court, whether to fill a 
vacancy or otherwise, shall (after the first election under this amendment) be for 
a full term. The present Judges of the Supreme Court of Appeals, of the Cir- 
cuit Courts, and of the County and Corporation Courts, and their successors who 
may be appointed under the existing constitution,* shall remain in office until the 
31st day of December next after the first regular meeting of the General Assem- 
bly held after the adoption of this amendment, and no longer, provided their 
respective successors shall have been elected. The terms of office of all Judges 
elected at the first election under this amendment shall begin on the first day of 
January next after the same shall take effect. 

Change the number of the last section of Article VI from 26 to 27. 

2. Resolved^ That the Clerk of the House of Delegates or the Clerk of the Senate, 
or if a vacancy happen in both of said offices, the presiding officer of either House of 
the General Assembly, be authorized and requested to cause the proposed amendments 
and these resolutions to be published in some newspaper published in the city of Rich- 
mond for three months previous to the time of choosing the members of the General 
Assembly at the next general election of Senators and Members of the House of Del- 
egates. 

3. Resolved^ That the Clerk of the Senate and the Clerk of the House of Dele- 
gates be required to transmit to the General Assembly to be chosen at the next general 
election of Senators and Members of the House of Delegates, a certified copy of said 
amendments and these resolutions, together with a certificate of publication by the 
publisher of the newspaper in which the proposed amendments shall have been pub> 
lished. 
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ALLOWANCES BY COURTS OF FEES TO COUNSEL. 

We have had in Virginia no decisions of our Court of last resort, set- 
tling the principles which should guide our courts in making, out of 
funds under their control, allowances to parties for or on account of 
their counsel's fees; or determining in what classes of cases such allow- 
ances are proper ; or indeed that they are proper in any case, except 
when made out of the party's own fund. This absence of the subject 
from our reports, except in three cases of recent date and of a negative 
character, seems to indicate what is perhaps true, that until a very 
recent period such allowances have been extremely rare, if not in fact 
unknown in our practice. 

During the first few years that succeeded the late war there came upon 
the bench judges of military appointment, and others whose leading 
qualification was the power to take iron-clad oaths ; and there came 
into the bar an element, considerable both in number and activity, who, 
from whatever school accredited, had not been trained under our Vir- 
ginia system, or indoctrinated into its traditions and usages. It was 
not an unnatural result, that the voice of the law, which had been silent 
inter arma, recovered at such a time, and under such circumstances, 
should be found, much of it, in a strange tongue. 

Then too the Federal Courts, whose irregularities here in Virginia 
at that time are now notorious, drew within their jurisdiction a far lar- 
ger share of the legal business of the State than they had ever done 
before ; and a contagious example of abuses, among which were very 
promiscuous allowances to counsel under the name of fees, was brought 
prominently before the judges and the bar that shaped the practice of 
the State courts, and exercised a pernicious influence. Then and thus 
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sprung up and extended itself, in and through our chancery tribunals, • 
a growth, which if not entirely new, was certainly far more vigorous 
and prevalent than had been known before. 

This abundant flora cannot safely be pronounced to be of Virginia 
growth, if indeed it had any legitimate or respectable parentage. It 
was certainly to a great extent the outgrowth of the abnormal times to 
which allusion has been made. But the practice having been freely 
admitted into many of our courts, without being accompanied by any 
definite principles to limit its sway, or to guard it from abuses, the 
unfortunate result has been, that it is now found to be without uniform- 
ity; varying in the different courts, and even in the same court at dif- 
ferent times ; and disfigured by many iniquities. And it is worthy of 
note that in the three cases alluded to, where such allowances have 
been complained of to the Appellate Court, they were in each case 
wholly disapproved. 

Under all these circumstances, we may well challenge the title of the 
practice to the extensive place it now holds in our courts ; and even if 
that challenge shall result in a partial vindication of such title, it may 
nevertheless serve to limit its extent and to prune its excesses, and even 
wrest from its operation many subjects which are now its unlawful prey. 

There is one class of cases where courts are constantly called on to 
make allowances out of funds under their control, not only for coun- 
sel's fees, but indeed for other expenses imposed upon parties by litiga- 
tion. This class mostly consists of cases where trustees, or other fidu- 
caries, or infants, or other persons under disability, are parties. In 
these cases allowances are made for the counsel's fees of such parties, 
and for other proper expenses, but they are paid out of the party's own 
funds. The action of the court is invoked in such cases, either because 
the party is under some disability, and unable himself personally to con- 
tract with counsel for necessary services, and to pay for them, or because 
though under no disability, the fund which he might rightfully apply, 
and should apply to paying such fees and other expenses, is not in his 
actual possession, but is under the control of the court. There is little 
difficulty as to the propriety of proper allowances in all such cases, and 
there can be no serious diversity of opinion as to the ground on which 
the practice of making such allowances may be safely tested. 

It is not within the proposed scope of this paper to discuss this class' 
of allowances further than to indicate briefly that they too, while rest- 
ing on plain principles, are yet in practice liable to abuse ; and instan- 
ces have not been infrequent where they have been the subjects of unfa- 
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vorable and severe comment in, as well as outside, the legal profession. 
This unpleasant fact has been noticed by the Supreme Court of the 
United States in the following language : *' Sometimes, no doubt, these 
allowances have been excessive, and we would be very far from express- 
ing approval of such large allowances to trustees, receivers and counsel 
as have sometimes been made, and which justly excited severe criti- 
cism.*' Trustees V. Greenoughy 105 U. S., 536. 

Undoubtedly the duties of the judges in the matter of these allowan- 
ces is one of extreme delicacy. And responsibility is often unneces- 
sarily thrown upon the judges, and aid that might be furnished them in 
the discharge of their duties is often negligently withheld. Too often 
does it happen that trustees avoid the trouble and responsibility of mak- 
ing with counsel fair and reasonable bargains for services to the trust 
fund, by leaving the matter to the court, when they ought to deal with 
counsel, as if acting for themselves and in their personal concerns. 
Such a course, in depriving the court of the aid and judgment of the 
trustee, increases the delicacy of its duty. 

There is not apt to be healthy bargaining without two sides to it ; 
and the faithful intervention of the appointed guardian of the trust fund 
would generally be a wholesome restraint upon excessive claims on the 
part of counsel, and would intercept many such from troubling the 
court. Neglect of duty in this respect on the part of trustees should be 
noticed and discouraged by the courts. Such intervention,- indeed, 
ought also to be invoked by counsel himself, both in view of his client's 
duty, in neglect of which counsel ought not to participate, and also as 
a means, of assurance to himself against error on his own part in rating his 
demands at excessive figures. 

Such a course would generally bring the matter before the court in 
a far better shape for satisfactory disposition than it would otherwise be 
in. The task of the court would be lightened. Its duty then would 
be simply to judge between counsel and party, or pass upon the results 
of their well considered agreement or disagreement. Very different 
this, from the court's being left alone to deal with counsel, and pass on 
demands that no opposing interest has scrutinized. The court should 
generally be expected to aid and supervise the trustee in his office, not 
wholly to usurp it. Too often, however, the trustee himself may not 
be an entirely safe guardian of the trust fund ; and especially is this so 
in cases — and such often occur — where the trustee whose duty it is to 
make at least fair challenges of his counsel's claims, is yet relying on 
that same counsel to aid him in obtaining from the court allowances for 
his own services. 
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There is apt to be indeed something of one-sidedness in the passage 
through the courts of all such allowances. The parties really interested 
and ultimately taxed by them are somewhat in the back ground, or even 
under complete disability ; and though the court takes the precaution of 
a reference to one of its commissioners, yet it must not be overlooked 
that inquiries of this sort by commissioners are often very perfunctory. 
The witnesses are apt to be selected by the counsel whose claim is to 
be passed on ; and inasmuch as the testimony is to consist of opinions 
and not facts, there is a wide range of selection. Of untruthful testi- 
mony as to facts there may be, and generally is, little danger ; but when 
judgments or opinions are to be testified to, the danger of their being 
hasty or ill considered is imminent, and is much less likely than untruth- 
fulness to be sufficiently guarded "against. 

When then a court has to act in the matter of such allowances — 
except in cases of fees of small amounts and so well settled and easily 
measured by a usual and well understood practice as to appear plainly 
proper on their face — it ought not only to seek the aid of a commis- 
sioner's inquiry and report, but it ought to see to it, that there is a fair 
hearing before a commissioner of its own independent selection, and 
that both sides of the question submitted to him are looked into and 
receive due consideration. 

But the other class of cases — and it is to this class that this paper is 
mainly designed to be devoted — is where allowances are made for a 
party's counsel, not out of the party's own funds, but out of the funds 
of others, or out of a fund in which others are interested. 

How far, under influence of the unfortunate circumstances already 
alluded to, many of the Virginia courts have recently gone in this 
matter, would serve no good purpose to inquire. The practice as 
already stated is very variant , and it has gone so far in some courts as 
that in almost every case where funds are brought into court for admin- 
istration, fees are allowed to counsel out of the fund itself, regardless of 
the various rights of the parties in it. How far our courts may properly go 
in this matter is certainly undetermined by home authority ; but some 
limitation upon the extent of their powers and discretion may be safely 
stated as well settled in the English practice, and clearly enough in- 
dicated in the few utterances which we have had from our own appellate 
Court. 

One of these limitations is that in no case can a losing party or any 
fund in which he is interested be made to bear any tax for the fees of the 
other party's counsel, beyond tlie measure known in England as ''costs 
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between party and party/' or beyond what we in Virginia may term 
the statutory limit. See Citizens National Bank of Charlottesville vs. 
Manoni, 76 Va. 802. And it will be further seen that except in rare 
and peculiar cases — of which an heir made party in a charity case may 
serve as an illustration — the discretion of the court in requiring some 
parties to contribute to the counsel's fees of another party, is confined 
to those cases where a plaintiff, suing generally in behalf of a class, 
discovers a fund and successfully pursues it and brings it into court, so 
as to result to the common benefit of all the class. 

Whatever power the courts have of charging in favor of one party 
his counsel's fees on a fund, or on the shares of others in a fund, must 
doubtless Be referred wholly to the powers of courts over the matter of 
costs. When a court pays counsel for an infant, out of his own fund, 
it is because the infant being under disability the court acts for him, 
and does what he ought to do and would do in the maintenance of his 
rights, if he were competent. When it pays such fees for a trustee or 
other fiduciary, it is because it holds and controls the fund of the fiduciary, 
which, if he himself held and controlled it, he could so apply ; and the 
court administering, or aiding him in administering the trust, allows 
him what he might so apply. Cases of this sort, therefore, need not be 
referred to the head of costs, though the English Courts, unrestrained 
by any statute, as our courts possibly are, have generally found it con- 
venient to so treat them. But where a court charges a party's counsels 
fees on a fund, or on shares of it not belonging to him exclusively, it 
must generally be done wholly under and by virtue of its power over 
the subject of costs. 

It might occur to one hastily glancing at the subject that such allow- 
ances, instead of being referred to the head of costs, are properly refer- 
able to the established authority of Courts of Equity to impose equitable 
terms upon those who seek its aid, under which they might require 
creditors coming into court to share the benefits of another creditor's 
suit, to do so on the terms of sharing such creditor's expenses. -But the 
English Chancery Courts, from which our courts have derived their 
doctrine and practices, furnish no precedent for any such view. They 
have uniformly disposed of allowances to one party out of the funds of 
others under and by the exercise of their power over costs. And the 
Supreme Court of the United States has adopted and carried into its 
practice the same view. 

Yet there is one class of cases, though they are comparatively, at 
least, rare, where the right to impose terms might, with much reason. 
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be made a ground for such allowances. Such a case, for instance, 
would be that of a party interested in a fund which had been lost, or 
wrongfully or fraudulently made way with, suing not merely to have 
administration of the fund, but for its very recovery and restoration to 
its proper uses, and succeeding, as it were, in bringing it again into 
existence. In such case, the party thus reclaiming the fund might, 
with great force of reason, invoke the discretion of the court which 
takes charge of his recovery for distribution, to impose equitable terms 
upon its distributees. In such case, indeed, the party might be treated 
as a quasi trustee, having discharged just such duties in the reclamation 
of the fund as would have been proper for an actual trustee, and there- 
fore entitled, as a trustee would be, to reimbursement of his costs from 
the fund of his own creation. 

But a little attention must make it appear obvious that, in general, 
a creditor, or a legatee, or other party, having rights in a fund to be 
administered, is in no position to be put, in seeking his rights, on any 
other terms than liability for costs. Every suitor in every court sub- 
mits himself to the powers and discretion of the court over the matter 
of costs. A party seeking his share of a fund to be administered has 
naturally a right to pursue his just ends in his own suit, and to select 
for his purposes his own counsel, or even to assert his own claims in 
person without having an attorney at all. But when he is by the prac- 
tice of the court deprived of these rights, and required to forbear any 
suit of his own, and compelled to come into the suit of another cred- 
itor, who has first chanced to procure an order for accounts, he is surely 
in no attitude to justify harder or other terms being imposed on him 
than those he would have to submit to in his own suit. That is to say, 
such a submission as every suitor has to make to the courts control and 
rightful determination of costs. 

At common law it is said that costs, as such, were not known. They 
were the creation of statute. . This is so in England and is so in Vir- 
ginia. And at common law, therefore, none of the questions discussed 
in this paper can arise. These courts have a definite chart for their 
guidance provided by the statutes in reference to costs But it seems 
that the authority to tax costs according to the exigency of each case, 
and independent of any enabling statute, has always been an element 
of chancery jurisdiction. And while in the common law courts the 
question is always merely how far statutes have enabled them to act, 
in chancery courts the question is, how far statutes have restrained 
them from acting. 
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Under this inherent power over costs, the English Chancery Courts 
act without difficulty when a case proper for their action arises ; and so, 
doubtless, and to the same extent, may the Virginia courts, unless the 
latter are restrained by statute, as to which, as will presently be seen, a 
very serious question presents itself. Unfettered by any statute, except 
so far as they have chosen in some matters to adopt analogies furnished 
by statute, the English Chancery Courts have devised several very dif- 
ferent species of costs, which they use and apply at their discretion ; a 
discretion, however, of course, not unlicensed, but well defined by 
usage and precedent. Prominent, and, indeed, chief among these, are 
two species of costs, the distinction between which, says Mr. Daniel 
(3 Chy. Pr. 1580), ** is marked by the terms of 'costs as between party 
and party,* and * costs as between solicitor and client.'*' And the 
English cases generally use the same ternis of definition, though often 
thev describe the later species as "extra costs.'* ** Costs as between 
party and party " are taxed on the principle of fixed allowances for 
prescribed services, as is done in the Common Law courts under stat- 
utes. But in ** costs as between solicitor and client ** the principle is, 
to allow the ** party as many of the charges, which he would be com- 
pelled to pay his own solicitor, as fair justice to the other party will 
permit.** 3 Dan. Chy. Pr. 1580. 

The question now obviously arises, whether ''costs as between solic- 
itor and client** remain, despite our statute, within the discretionary 
power of our Virginia courts of chancery. Our statute prescribing 
matters for which costs shall be taxed, and the specific sums taxable in 
each case, is prefaced by this language : " Nor shall anything in this 
chapter take away or abridge the discretion of a Court of Equity over 
the subject of costs, except as follows.'' Code of 1849, chap. 185, p. 
• 706. And then follows, after a single provision about costs in appellate 
courts, a specification of the items and amounts to be taxed in every 
case where costs are recovered. 

Here the discretion of courts of equity over the subject Qf costs is 
expressly referred to, and the legislative intent is manifested to " take 
away or abridge" that discretion, in some particulars, which are indi- 
cated by the words "as follows." Under and following these words, 
" as follows,'* is so closely subjoined that provision of the statute which 
specifies the items and amounts which are to be taxed in the suit on 
account of attorney* s fees, that it is difficult to resist the conclusion 
that the discretion of courts of equity was meant to be confined, so far 
as attorney's fees were concerned, to the allowances specified in the 
statute. 
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The Federal statute as to costs is, in many respects, like the Virginia 
statute, but in one respect it is noticeably different. It contains no 
reference to the discretionary power of the courts of equity over costs, 
and manifests no purpose ** to take away or abridge" that discretion in 
any particular. This important, and perhaps controlling difference, 
prevents us from getting much aid from decisions which have been made 
in regard to the Federal statute. But that statute has been construed 
by the Supreme Court of the United States in the followmg language : 

"The fee-bill is intended to regulate only those fees and costs which 
are strictly chargeable as between party and -party ; and not to regulate 
the fees of counsel and other expenses and charges, as between solicitor 
and client, nor the power of a court of equity in cases of administration 
of funds under its control, to make such allowances to the parties out 
of the fund as justice and equity may require. The fee-bill itself ex- 
pressly provides that it shall not be construed to prohibit attorney's, 
solicitors and proctors from charging to and receiving from their 
clients (other than the government) such reasonable compensation for 
their services, in addition to the taxable costs, as may be in accordance 
with general usage in their respective states, or may be agreed upon 
between the parties. Act of February 26th., 1853, C. 80, 10 Stat. 161 ; 
Rev. Stat. Sec. 823. And the act contains nothing which can fairly 
be constructed to deprive the court of chancery of its long established 
control over the costs and charges of litigation, to be exercised as equity 
and justice may require, including proper allowances to those who have 
instituted proceedings for the benefit of a general fund. Trustees vs, 
Greenough, 105 U. S. 535-6. 

But the construction of the Virginia statute, which does contain 
just such a provision in regard to the power of courts of equity as the 
Supreme Court in the case just cited was unable to find in the Federal 
statute, has not been the subject of any adjudication. The case of 
Allen vs. Shriver, 81 Va. 174, did not involve the question. It 
merely decided that on no principle could an attorney's fee for a losing 
party to be taxed on the recovery of the winning party. The CitizetCs 
Bank of Charlottesville vs. Manoni, 76 Va. 802, was a suit by lien 
creditors to subject the debtor's real estate. The circuit court allowed 
a fee to the plaintiffs counsel out of the fund, so that the charge really 
fell upon the debtor. This the Court of Appeals declared to be error. 
There appears, however, in the opinion of the court this additional 
language: *' If it be proper that the counsel representing the 
creditors should have an allowance beyond the legal fee for their 
services, the creditors should pay it, and if paid out of the fund it 
should be credited ratably on the judgments, so as not to tax the 
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debtor with it.'* It is, however, manifest from the case that this lan- 
guage, though implying that there might be a proper case for an 
allowance to counsel beyond the legal fee, cannot be taken as an ex- 
press decision to that effect. The question, in fact, was neither raised 
nor argued before the court, and the language of the court which has 
been quoted may be fairly treated as obiter. 

In Stovail, Trustee, d^c, vs. Hardy et als. , decided by the Special 
Court of Appeals and reported in the Virginia Law Journal fox 1879, 
page 109, there was a suit by a creditor to subject land to a vendor's 
lien, and there was a suit by another creditor to enforce against the 
same land a judgment lien. The causes were heard together, and in the 
result the court disallowed the vendor's lien, but sold the land and 
decreed the proceeds to the judgment creditors. But out of the pro- 
ceeds the lower court allowed two counsel's fees, one to the counsel who 
defended and defeated the first suit, and another fee to the counsel for 
the plaintiff in the second suit. On the appeal both of these allowances 
were disapproved and the decree reversed. As to the first mentioned 
allowance, the appellate court dismissed it very summarily. As to the 
second allowance, the court disapproved and disallowed it as being 
really a charge upon the debtor, saying, ''the law taxes him (the 
debtor) with certain costs for attorney and counsel's fees ; and the 
courts cannot directly or indirectly impose upon him fees to the plain- 
tiffs counsel beyond what is thus provided by law." The court here 
evidently refers to the statute as limiting the power of the court of 
chancery over the subject of costs. But in another part of the opinion 
the same court, though not referring again to the statute, uses language 
which indicates that they did not consider that the courts of chancery- 
had been stripped of their discretionary power to tax counsel's fees 
beyond those prescribed by statute for the benefit of one creditor upon 
the other creditors who derive benefit from his suit, and are allowed 
to share in the fund distributed. But this language of the court must 
also be regarded as oMter, for the precise question discussed in it seems 
not to have been raised or argued, and was unnecessary to be passed 
on. But inasmnch as this language fell from able judges and is^ 
although perhaps obiter, a fuller presentation of this subject in one 
aspect than appears elsewhere in the Virginia reports, it is quoted as 
follows : 

" It is a general practice to require, when the creditor suing for 
himself and others who may come in and contribute to the expenses 
of suit, institutes proceedings for their common benefit, that those who 



Digitized by LjOOQIC 



172 ALLOWANCES BY COURTS OP FEES TO CpUNSEL. 

derive a benefit shall bear their proportion of the expense, and not 
throw the whole burden on one. This is equitable and just, but it only 
applies to those creditors who derive a benefit from the services of 
counsel in a cause in which they are not specially represented by 
counsel. If a creditor has his own counsel in a cause he cannot be 
required to contribute to the compensation of another. And the con - 
tribution must come from the creditors. The debtor cannot be charged 
with it.*' 

Thus these cases, all of recent date, are found to furnish little light 
on the question. 

But the absence, to which allusion has already been made, of the 
whole subject, until recently, from our reports, has some significance 
unfavorable to this character of allowances. It is some indication that 
until lately our courts have wholly disclaimed the power of making 
them. And it may well be that, although limitaion was not, until 1850, 
put by our statute in express terms on the discretionary power of courts 
of equity over costs, yet the courts construed the statutes then in force 
as limiting their power by necessary implication. And it does seem 
hardly possible that such allowances could have been lawfully made by 
the courts prior to 1840. Because before that time no fee beyond the 
amount prescribed by statute could be lawfully contracted for even by 
the parties to a suit themselves. And surely *a court could not tax on 
parties greater fees than they could charge upon themselves by their 
own contract. It would not have been easy, in fact, prior to 1840, to 
have reconciled any allowance of extra costs in the form of attorney's 
fees with the unmistakable hostility which then characterized our leg- 
islation in regard to them. And if for these reasons it be true that no 
such allowances could be made by the courts prior to 1840, then it fol- 
lows that prior to that time no restriction on the discretionary power of 
courts of equity, such as our present statute probably imposes, was 
necessary. Such a provision would have been superfluous. Otherwise, 
the spirit that dictated the hostile legislation which prevailed in Vir- 
ginia from early colonial times until 1840 would doubtless have sup- 
plied it. But very soon after it was made lawful for attorneys to 
make with their clients contracts for fees exceeding the amounts pre- 
scribed by statute, the restriction in regard to costs now in force was 
put by the Legislature in express terms on courts of equity. 

Thus it appears that the very existence of any power at all in the 
courts of this commonwealth of making such allowances is not only 
without sanction from any tribunal of last resort, but is seriously ques- 
tionable. It is, however, not here discussed further, because no opin- 
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ion of the writer upon it would be worth anything. The determina- 
tion of the question is for the courts or for the Legislature. 

Meanwhile it is notorious that in most if not all of our lower courts 
the practic'e of making allowances for counsel's fees beyond the stat- 
utory limit not only prevails, but has grown to be of almost daily 
use. It is, therefore, interesting to inquire and consider at least 
briefly by what principles the practice, if lawful, should be governed. 
In the absence of Virginia authorities this may, perhaps, be most 
safely learned from the English cases, to a few of which reference will 
now be made. 

Sutton V. Doggett, 3 Beavan 9, was a creditor's suit for adminis- 
tration of a decendant's estate. In the result the assets proved insuf- 
ficient to pay the debts and costs. The court allowed the plaintiff 
his costs, as between solicitor and client, out of the fund. Here it 
will be observed that the whole fund belonged to the creditors. And 
the Master of the Rolls said that this allowance out of the fund 
was ** merely paying the extra costs out of the creditor's own fund." 
Cross V. Kenington, 11 Beavan 89, was a suit by a legatee, on 
behalf of himself and all other legatees, for administration of a deced- 
ent's estate. In the result the amount was found insufficient to pay the 
legacies in full. And the plaintiff was allowed his costs as between 
solicitor and client out of the fund. Both of these cases indicate that 
when extra costs are allowable their burden must fall upon, and be con- 
fined to, the members of the same class with the party in whose favor 
the extra costs kre adjudged. In the first case the class consisted of 
the plaintiff and other creditors of the same rank ; and in the second 
case the class consisted of the plaintiff and other legatees of the same 
rank. And in each case the extra costs were put upon the fund, because 
the whole fund was applicable to members of that class, who shared with 
the plaintiff the benefits of the suit. 

Weston V. Clewes, 15 Sim., 610, was a suit by a residuary legatee under 
a will against the executor and other residuary legatees. The estate 
proved to be insufficient to pay the debts. Costs as between solicitor 
and client were denied the plaintiff. The fund was applicable to a 
class of demands which ranked ahead of the plaintiff's. This decision 
indicates that such costs in behalf of a plaintiff cannot be imposed on 
those whose claims are of a different and higher class than the plaintiffs. 
On the other hand, the next case to be cited will show that such costs 
are not to be imposed upon parties who occupy a lower class than the 
plaintiff, even though they share the benefits of his suit and participate 
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in funds made available by his diligence. Stanton v. Hatfieldy i Keen, 
358, was a suit by a simple contract creditor against the executor and 
legatees of a decedent. A fraudulent disposition of assets by the 
executor was successfully assailed by the plaintiff. And b/ the result 
there was brought into court a sufficiency, not only to pay all the debts 
and legacies, but to leave a surplus for the residuary legatee. In this 
case it was argued that the fund **had been almost entirely realized by 
the diligence and at the risk of the plaintiff.*' And it was claimed that 
** if the plaintiff were only allowed costs as between party and party, 
his extra costs would absorb his whole debt ; and while the other cred- 
itors and the residuary legatee reaped the benefit of his successful pro- 
ceedings, he alone would be a loser.*' Lord Langdale, M. R., said 
if he were '*at liberty in this case to give the plaintiff his costs out of 
the fund, as between solicitor and client, he should be much disposed 
to do so." After time taken to consider he decreed out of the fund 
only costs as between party and party. And he decreed the plaintiff's 
extra costs against the creditors ratably ; thus taxing with these, not the 
fund, or the legatees who stood in a lower class than the plaintiff, but 
the creditors alone who stood in the same class with the plaintiff. 

If, then, the discretion of courts of equity in the matter of costs, as 
between solicitor and client, is not taken away by our statute, these 
cases doubtless present a fair guide for our courts to follow in such cases 
as may seem to merit the exercise of that discretion. 

Now, however, there is one most important observation to be 
regarded, and that is that these allowances of extra costs are made, not 
for the benefit of counsel, but solely for the benefit of the party who 
has incurred the charges which they are intended to reimburse. Coun- 
sel can get no increased fee by reason of them. He has no equity in 
the matter. He is not in the consideration of the court or the object 
of its purposes. He is supposed, and it is on that supposition that the 
party's equity arises, to have been paid for his services by his client, or 
at least to have recourse on his client for all that he has bargained for 
or is entitled to. But the allowances are made to lighten by equitable 
distribution the burden of the party who has incurred the chief costs 
and all the risk of a litigation which has resulted in a common benefit 
to a whole class. 

Here then is furnished a most useful measure by which to govern the 
amount of such allowances. For these extra costs allowed to a party 
are said by Mr. Daniel to be '* as many of the charges which he would 
have been compelled to pay his own solicitor as fair justice to the other 
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party will permit.'* 3 Dan. Chy. Pr., 1580. Not all the charges even 
that he may be compelled to pay his own solicitor, but such only as 
** fair justice to the other party will permit.'* Fair justice certainly 
requires of him who conducts a suit, and expects contribution from 
others, that his expenditures shall not be unreasonable or extravagant, 
but made in honest prosecution of his own case, and necessary for it, 
and as reasonable in amount as the magnitude of his own interest 
requires. 

The allowance then being made for the reimbursement of the party, 
and not for the benefit of the counsel, the measure of allowance is, not 
what counsel may, in view of the benefits resulting to all of the parties 
from the suit, be considered as entitled to, as if he had been employed 
by all of them and had upon him the responsibility of their claims, but 
simply what counsel can fairly claim from the party who has employed 
him, and for the management of whose claim alone he has been respon- 
sible — his own client. No tax can be put upon the parties merely 
sharing the benefits of his suit on any estimate as what they might or 
should fairly pay for having realized their money without special trou- 
ble or expense of their own ; nor on any idea that the counsel whose 
services have resulted m benefit to them has any claim of his own on 
them. 

One of the most important elements in determining the proper 
amount of a lawyer's fee is the magnitude of the interests committed 
to his care ; so that although the lawyer may, in prosecuting his own 
client's rights, have done as much or nearly as much actual work as if 
he had represented all the parties- of the same class, yet his fee must be 
fixed largely in reference to the amouut of his own client's claim, and 
not in reference to the amount of unrepresented claims that may chance 
to share beneficially in the results of the suit. 

No man can be forced against his will into the position and liabili- 
ties of a client, nor can the role of a free-booter, levying a tax upon all 
who seek their rights in a suit, as upon his legitimate clientage, be 
regarded a reputable one for a lawyer to play. Where counsel has in 
no sense represented any parties but his own client ; where he has borne 
no anxiety and incurred no responsibility on account of their interests; 
where his work, though it has incidentally secured to them their rights, 
was not done for them or at their request, ihey cannot be said to have 
come under lepal or equitable liability to him. In fact in many cases 
counsel's position is in some sense actually antagonistic to the parties 
whom he does not represent, even though they claim to belong to the 
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same class with his own client. Especially is this so where there is any 
danger of insufficiency of assets. For as the admission of their claims 
may diminish his client's share of any dividends, he is interested to 
challenge their claims and scrutinize their proofs. And certainly claims 
that under such circumstances successfully pass his challenge are laid , 
under no special obligation to him as their patron. 

Whenever then these extra allowances are to be made, the principle 
clearly indicated by the English cases requires that they be made on the 
basis of reimbursement of what the party in whose behalf they are 
made has fairly paid or should fairly pay his own counsel for representing 
his own interests. This principle obviously excludes any unreasonable 
fee which a party may contract for with counsel on the idea that a forced 
contribution from other parties will make his own share of the burden 
light. And the idea is wholly excluded that counsel can secure a client 
or the use of his name, and for a nominal fee, or perhaps no fee at all, 
bring a suit on the prospect of an allowance for fees in his behalf being 
taxed on the other parties who may come in. 

Sad it is to say that if reports current in the profession are to be credi- 
ted, this very thing is often done. And a client that will lend himself 
o it is often hunted up. Such practice is illegitimate. Such a suit is 
largely the lawyer's suit under a pretended name. The interests of the 
ostensible client are secondary. A careful adherence by the courts to 
this principle of measuring allowances of extra costs would, it is believed, 
free the practice of the profession from many abuses, if not wholly 
close the door to a wide, and what seems to have proved a tempting 
field, for predatory enterprise. 

But if it should be determined by our courts that under the true con- 
struction of our statute the discretion of courts of equity in the matter 
of costs has been so abridged as to exclude the propriety of all such 
allowances, except those necessary in the cases of fiducaries and per- 
sons under disabilities (which may properly be referred to another head) 
the result in removing a prolific source of abuse and frequent occasion 
of reproach would doubtless be fortunate, and in the best interests of 
the profession and the community. To suitors little hardship could 
result; for in cases where party's interest is small, or where for any rea- 
son he may feel averse to assuming all the cost and risk of a litigation 
which if successful would enure largely to the benefit of others, it will 
seldom happen that he cannot readily, before suing, secure to a suffici- 
ent extent for his purposes the co-operation of other parties in his class. 
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We seem, too, to have got along without any system of allowances of 
this kind during a long and prosperous period ; and it is not believed 
that there was any complaint of a failure of justice from this source. 
And if the rewards of professional labor were not lavishly paid in gold 
and silver, they were at least abundantly realized in the enviable place 
the profession had won and held in public confidence and esteem. 

If our statutes are to be read as a part of the history of the Common- 
wealth, we must conclude that early migrations threw upon our shores 
many lawyers who were little more than unprincipled adventurers, 
drawn into this colony in search of plunder ; we have seen something 
of such an invasion in our own day. 

But the true spirit of the profession asserted itself, and, aided no 
doubt by the severely restrictive legislation which had been provoked 
by the sharp practices of these adventurers, it finally t;riuriiphed, and 
gave us in time a bar so far without reproach that popular prejudice 
was overcome, and ultimately the last vestige of intolerant legislation, 
after greatly outliving the jealousies and resentments that had origi- 
nally dictated it, was removed, about fifty years since, from our statute 
books. 

But now the voice of censure is again heard. Even legislation, after 
a long silence, has been invoked to notice this very matter of allow- 
ances to counsel by courts, and to throw some guards around it. Code 
of 1887, sec. 3202. Within legal circles we constantly hear depreca- 
tion of some abuse ; and from without, bench and bar alike are suffer- 
ing reproaches. 

It is a worthy mission for this Association to undertake — to purge 
the profession of unworthy members and heartily aid the courts in 
clearing the practice from methods whose existence we cannot ignore, 
and whose morality we cannot defend. 
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Code of Ethics. 

Adopted July 24:th, 1889. — Minutes page 25. 

The purity and efficiency of judicial administration, which under our 
system is largely government itself, depends as much upon the charac- 
ter, conduct, and demeanor of attorneys in their great trust, as upon 
the fidelity and learning of courts, or the honesty and intelligence of 
juries. 

"There is, perhaps, no profession after that of the sacred ministry, 
in which a high-toned morality is more imperatively necessary than that 
of the law. There is certainly, without any exception, no profession 
in which so many temptations beset the path to swerve from the lines 
of strict integrity ; in which so many delicate and difficult qustions of 
duty are constantly arising. There are pitfalls and man-traps at every 
step, and the mere youth at the very outset of his career, needs often 
the prudence of self-denial, as well as the moral courage, which be- 
long commonly to riper years. High moral principle is his only safe 
guide ; the only torch to light his way amidst darkness and obstruc- 
tion.'* — Sharswood. . 

No rule will determine an attorney's duty in the varying phases of 
every case. What is right and proper must, in the absence of statutory 
rules and an authoritative code, be ascertained in view of the peculiar 
facts, in the light of conscience, and the conduct of honorable and dis- 
tinguished attorneys in similiar cases, and by analogy to the duties en- 
joined by statute, and the rules of good neighborhood. 

The following general rules are adopted by the Virginia State Bar 
Association for the guidance of its members. 

Duty of Attorneys to Courts and Judicial Officers, 

1. The respect enjoined by law for courts and judicial officers is ex- 
acted for the sake of the office, *and not for the individual who admin- 
isters it. Bad opinion of the incumbent, however well founded, can 
not excuse the withholding of the respect due the office, while admin- 
istering its functions* 

2. The proprieties of the judicial station, in a great measure, disable 
the judge from defending himself against strictures upon his official 
conduct. For this reason, and because such criticisms tend to impair 
public confidence in the administration of justice, attorneys should, as 
a rule, refrain from published criticism of judicial conduct especially 
in refei:ence to causes in which they have been of counsel, otherwise 
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than in courts of review, or when the conduct of the judge is necessa- 
rily involved in determining his removal from or continuance in office. 

3. Marked attention and unusual hospitality to a judge, when the 
relations of the parties are such that they would not otherwise be ex- 
tended, subject both judge and attorney to misconstruction, and should 
be seduously avoided. A self-respecting independence in the discharge 
of the attorney's duties, which at the same time does not withhold the 
courtesy and respect due the judge's station, is the only just foundation 
for cordial personal and official relations between bench and bar. All 
attempts by means beyond these to gain special personal consideration 
and favor of a judge are disreputable. 

4' Courts and judicial officers, in the rightful exercise of their func- 
tions, should always receive the support and countenance of attorneys 
against unjust criticism and popular clamor ; and it is an attorney's 
duty to give them his moral support in all proper ways, and particularly 
by setting a good example in his own person of obedience to law. 

5. The utmost candor and fairness should characterize the dealings 
of attorneys with the courts and with each other. Knowingly citing as 
authority an overruled case, or reating a repealed statue as in exist- 
tence — knowingly misquoting the language of a decision or text-book — 
knowingly misstating the contents of a paper, the testimony of a wit- 
ness, or the language or argument of the opposite counsel — offering 
evidence which is known the court must reject as illegal, to get it be- 
fore the jury under guise of arguing its admissibility — ^and all kindred 
practices, are deceits and evasions unworthy of attorneys. 

Purposely concealing or withholding in the opening arguments, posi- 
tions intended finally to be relied on, in order that opposite counsel 
may not discuss them, is unprofessional. Courts and juries look with 
disfavor on such practices, and are quick to suspect the weakness of the 
cause which has need to resort to them. 

In the argument of demurrers, admission of evidence, and other 
questions of law, counsel should carefully refrain from '*side-bar" re- 
marks and sparring discourse to influence the jury or bystanders. Per- 
sonal colloquies between counsel tend to delay, and promote unseemly 
wrangling, and ought to be discouraged. 

6. Attorneys owe it to the courts and the public whose business the 
courts transact, as well as to their own clients, to be punctual in attend- 
ance on their causes ; and whenever an attorney is late he should apolo- 
gize or explain his absence. 

7. One side must always lose the cause ; and it is not wise or respect- 
ful to the court for attorneys to display temper because of an adverse 
ruling. 

Duty of Attorneys to each other, to Clients and to the Public, 

8. An attorney should strive, at all times, to uphold the honor, main- 
tain the dignity, and promote the usefulness of the profession ; for it is 
so interwoven with the administration of justice, that whatever redounds 
to the good of one advances the other; and the attorney thus discharges, 
not merely an obligation to his brothers, but a high duty to the State 
and his fellow-man. 
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9. An attorney should not speak slightingly or disparagingly of his 
profession, or pander in any way the unjust popular prejudices against 
it ; and he should scrupulously refrain at all times, and in all relations 
of life, from availing himself of any prejudice or popular misconcep- 
tion against lawyers, in order to carry a point against a brother attor- 
ney. 

10. Nothing has been more potential in creating and pandering to 
popular prejudice against lawyers as a class, and in withholding from 
the profession the full measure of public esteem and confidence which 
belong to the proper discharge of its duties, than the false claim, often 
set up by the unscrupulous in defense of questionable transactions, that 
it is an attorney's duty to do everything to succeed in his client's 
cause. 

An attorney ''owes entire devotion to the interest of his client, warm 
2eal in the maintenance and defense of his cause, and the exertion of 
the utmost skill and ability, ' ' to the end that nothing may he taken or 
withheld from him save by the rules of law, legally applied. No sac- 
rifice or peril, even to loss of life itself, can absolve from the fearless 
discharge of this duty. Nevertheless, it is steadfastly to be borne in 
mind that the great trust is to be performed within and not without 
the bounds of the law which creates it. The attorney's office does not 
destroy man's accountability to his Creator, or loosen the duty of obe- 
dience to law, and the obligation to his neighbor; and it does not 
permit, much less demand, violation of law, or any manner of fraud 
or chicanery, for the client's sake. 

11. Attorneys should fearlessly expose before the proper tribunals 
corrupt or dishonest conduct in the profession ; and there should never 
be any hesitancy in accepting employment against an attorney who has 
wronged his client. 

12. An attorney appearing or continuing as private counsel in the 
prosecution for a crime of which he believes the accused innocent, for- 
swears himself. The State's attorney is criminal, if he presses for a 
conviction, when upon the evidence he believes the prisoner innocent. 
If the evidence is not plain enough to justify a nolle prosequi^ sl public 
prosecutor should submit the case, with such comments as are pertment, 
accompanied by a candid statement of his own doubts. 

13. An attorney cannot reject the defense of a person accused of a 
criminal offense, because he knows or believes him guilty. It is his 
duty by all fair and lawful means to present such defences as the law 
of the land permits ; to the end that no one may be deprived of life or 
liberty but by due process of law. 

14. An attorney must decline in a civil cause to conduct a prosecu- 
tion, when satisfied that the purpose is merely to harrass or injure the 
opposite party, or to work oppression and wrong. 

15. It is a bad practice for an attorney to communicate or argue pri- 
vately with the judge as to the merits of his cause. 

16. Newspaper advertisements, circulars and business cards, tender- 
ing professional services to the general public, are proper; but special 
solicitation of particular individuals to become clients is disreputable. 
Indirect advertisements for business, by furnishing or inspiring editorials 
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or press notices regarding causes in which the attorney takes part, the 
manner in which they were condacted, the importance of his positicms, 
the magnitude of the interests involved, and all other like self-laudation, 
is of evil tendency and wholly unprofessional. 

1 7. New^per publications by an attorney as to the merits of pend- 
ing or anticipated litigation, call forth discussion and reply from the 
opposite party, tend to prevent a fair trial in the courts, and otherwise 
prejudice the due administration of justice. It requires a strong case 
to justify such publications ; and when proper, it is unprofessional to 
make them anonymously. 

18. When an attorney is witness for his client except as to formal 
matters, such as the attestation or custody of an instrument and 
the like, he should leave the trial of the cause to other counsel. 
Except when essential to the ends of justite, an attorney should 
scrupulously avoid testifying in court in behalf of his client as to 
any matter. 

19. Assertions, sometimes made by counsel in argument, of a per- 
sonal belief of the client's innocense or the justice of his cause, are to 
be discouraged. 

20. It is indecent to hunt up defects in titles, and the like, and 
inform thereof, in order to be employed to bring suit; or to seek out a 
person supposed to have a cause of action, and endeavor to get a fee to 
litigate about it. Except where ties of blood, relationship or trust 
make it an attorney's duty, it is unprofessional to volunteer advice to 
bring a law suit. Stirring up strife and litigation is forbidden by law, 
and disreputable in morals. 

21. Communications and confidence between client and attorney are 
the property and secrets of the client, and cannot be divulged except 
at his instance ; even the death of the client does not absolve the attor- 
ney from his obligation of secrecy. 

22. The duty not to divulge the secrets of clients extends further 
than mere silence by the attorney, and forbids accepting retainers or 
employment afterwards from others, involving the client's interest in 
the matters about which the confidence was reposed. When the secrets 
or confidence of a former client may be availed of or be material in a 
subsequent suit, as the basis of any judgment which may injuriously 
affect his rights, the attorney cannot appear in such cause without the 
consent of his former client. 

23. An attorney can never attack an instrument or paper drawn by 
him for any infirmity apparent on its face ; nor for any other cause 
where confidence has been reposed as to the facts concerning it. Where 
the attorney acted as a mere scrivener, and was not consulted as to the 
facts, and, unknown to him, the transaction amounted to a violation of 
the laws, he may assail it on that ground in suits between third persons, 
or between parties to the instrument and strangers. 

24. An attorney openly, and in his true character^ may render purely 
professional services before committees, regarding proposed legislation, 
and in advocacy of claims before departments of the government, upon 
the same principles of ethics which justify his appearance before the 
courts ; but it is immoral and illegal for an attorney so engaged to con- 
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ceal his attorneyship, or to employ secret personal solicitations, or to 
use means other than those addressed to the reason or understanding, 
to influence action. 

25. An attorney can never represent conflicting interest in the same 
suit or transaction, except by express consent of all so concerned, with 
full knowledge of the facts. Even then, such a position is embarrass- 
ing, and ought to be avoided. An attorney represents conflicting inter- 
ests, within the meaning of this rule, when it is his duty, in behalf of 
one of his clients, to contend for that which duty to other clients in the 
transaction requires him to oppose. 

26. '* It is not a desirable professional reputation to live and die with 
— that of a rough tongue, which makes a man to be sought out and re- 
tained to gratify the malevolent feeling of a suitor, in hearing the other 
side well lashed and villified." 

27. An attorney is under no obligation to minister to the malevo- 
lence or prejudice of a client in the trial or condnct of a cause. The 
client cannot be made the keeper of an attorney's conscience in pro- 
fessional matters.- He cannot demand as of right that his attorney 
shall abuse the opposite party, or indulge in offensive personalities. The 
attorney, under the solemnity of his oath, must determine for himself, 
whether such a course is essential to the ends of justice, and therefore 
justifiable. 

28. Clients and not their attorneys are the litigants; and whatever 
may be the ill-feeling existing between clients, it is unprofessional for 
attorneys to partake of it in their conduct and demeanor to each other, 
or to suitors in the case. 

29. In the conduct of litigation and the trial of causes the attorneys 
should try the merits of the cause, and not try each other. It is not 
proper to allude to, or comment upon, the personal history, or mental 
or physical peculiarities or idiosyncracies of opposite counsel. Person- 
alities should always be avoided, and the utmost courtesy always extended 
to an honorable opponent. 

30. As to incidental matters pending the trial, not affecting the mer- 
its of the cause, or working substantial prejudice to the rights of the 
client, such as forcing the opposite attorney to trial when he is under 
affliction or bereavement ; forcing the trial on a particular day to the 
serious injury of the opposite attorney, when no harm will result from 
a trial at a different time ; the time allowed for signing a bill of excep- 
tions, crossing interrogatories and the like ; the attorney must be allowed 
to judge. No client has a right to demand that his attorney shall be 
illiberal in such matters, or that he should do anything therein repug- 
nant to his own sense of honor and propriety; and if such a course is 
insisted on, the attorney should retire from the cause. 

31. The miscarriage to which justice is subject, and the uncertainty 
of predicting results, admonish attorneys to beware of bold and confi- 
dent assurances to clients, especially where the employment depends 
upon the assurance, and the case is not plain. 

32. Prompt preparation for trial, punctuality in answering letters and 
keeping engagements, are due from an attorney to his client, and do 
much to strengthen their confidence and friendship. 
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33. An attorney is in honor bound to disclose to the client at the 
time of retainer all the circumstances of his relation to the parties, or 
interest or connection with the controversy which might justly influence 
the client in the selection of his attorney. He must decline to appear 
in any cause where his obligations or relations to the opposite parties 
will hinder or seriously embarrass the full and fearless discharge of all 
his duties. 

34. An attorney should endeavor to obtain full knowledge of his 
client's cause before advising him, and is bound to give him a candid 
opinion of the merits and probable result of his cause. When the con- 
troversy will admit of it, he ought to seek to adjust it without litigation, 
if practicable. 

35. Money or other trust property coming into the possession of the 
attorney should be promptly reported, and never commingled with his 
private property or. used by him, except with the client's knowledge and 
consent. 

36. Attorneys should, as far as possible, avoid becoming either bor- 
rowers or creditors of their clients ; and they ought scrupulously to refrain 
from bargaining about the subject-matter of the litigation, so long as 
the relation of attorney and client continues. 

37. Natural solicitude of clients often prompts them to offer assist- 
ance of additional counsel. This should not be met, as it sometimes 
is, as evidence of want of confidence ; but after advising frankly with 
the client, it should be left to his determination. 

38. Important agreements affecting the rights of clients should, as 
far as possible, be reduced to writing ; but it is dishonorable to avoid 
performance of an agreement fairly made, because not reduced to writ- 
ing, as required by rules of court. 

39. Attorneys should not ignore known customs or practice of the 
bar of a particular court, even when the law permits, without giving 
opposing counsel timely notice. 

40. An attorney should not attempt to compromise with the opposite 
party without notifying his attorney, if practicable. 

41 . When attorneys jointly associated in a cause cannot agree as to 
any matter vital to the interest of their client, the course to be pursued 
should be left to his determination. The client's decision should be 
cheerfully acquiesced in, unless the nature of the difference makes it 
impracticable for the attorney to co-operate heartily and effectively, in 
which event it is his duty to ask to be discharged. 

42. An attorney ought not to engage in discussion or arguments 
about the merits of the case with the opposite party, without notice to 
his attorney. 

43. Satisfactory relations between attorney and client are best pre- 
served by a frank and explicit understanding at the outset, as to the 
amount of the attorney's compensation ; and, where it is possible, this 
should always be agreed on in advance. 

44. In general, it is better to yield something to a client's dissatis- 
faction at the amount of the fee, though the sum be reasonable, than 
to engage in a law suit to justify it, which ought always to be avoided, 
except as a last resort to prevent imposition and fraud. 
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45. In fixing fees the following elements should be considered : ist. 
The time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to properly conduct the cause. 2d. 
Whether the particular case will debar the attorney's appearance for 
others in cases likely to arise out of the transaction, and in which there 
is a reasonable expectation that the attorney would otherwise be 
employed ; and herein of the loss of other business while employed in 
the particular case, and the antagonism with other clients growing out 
of the employment. 3d. The customary charges of the Bar for similar 
services. 4th. The real amount involved and the benefit resulting 
from the service. 5th. Whether the compensation was contingent or 
assured. 6th. Is the client a regular one, retaining the attorney in all 
his business? No one of these considerations is in itself controllin,i<. 
They are mere guides in ascertaining what the service was really worth ; 
and in fixing the amount it should never be forgotten that the profes- 
sion is a branch of the administration of justice and not a mere money- 
getting trade. 

46. Contingent fees may be contracted for ; but they lead to many 
abuses, and certain compensation is to be preferred. 

47. Casual and slight services should be rendered without charge 
by one attorney to another in his personal cause ; but when the service 
goes beyond this an attorney may be charged as other clients. Ordi- 
nary advice and services to the family of a deceased attorney should be 
rendered without charge in most instances; and where the circum- 
stances make it proper to charge, the fees should generally be less than 
in case of other clients. 

48. Witnesses and suitors should be treated with fairness and kind- 
ness. When essential to the ends of justice to arraign their conduct or 
testimony, it should be done without villification or unnecessary harsh- 
ness. Fierceness of manner and uncivil behavior can add nothing to 
the truthful dissection of a false witness* testimony, and often rob 
deserved strictures of proper weight; 

49. It is the duty of the court and its officers to provide for the com- 
fort of jurors. Displaying special .concern for their comfort and volun- 
teering to ask favors for them while they are present — such as frequent 
motions to adjourn trials, or take a recess, solely on the ground of the 
jury's fatigue or hunger, the uncomfortableness of their seats or the 
court-room, and the like — should be avoided. Such intervention of 
attorneys, when proper, ought to be had privately with the court, 
whereby there will be no appearance of fawning upon the jury, nor 
ground for ill-feeling of the jury towards court or opposite counsel, if 
such requests are denied. For like reasons one attorney should never 
ask another in the presence of the jury to consent to its discharge or 
dispersion ; and when such a request is made by the court, the attorneys, 
without indicating their preference, should ask to be heard after the 
jury withdraws. And all propositions from counsel to dispense with 
argument should be made and discussed out of the hearing of the jury. 

50. An attorney ought never to converse privately with jurors about 
the case ; and must avoid all unnecessary communication, even as to 
matters foreign to the cause, both before and during the trial. Any 
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Other course, no matter how blameless the attorney's motives, gives 
color for imputing evil designs, and often leads to scandal in the admin- 
istration of justice. 

51. An attorney assigned as counsel for an indigent prisoner ought 
not to ask to be excused for any light cause, and should always be a 
friend to the defenceless and oppressed . 
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